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BC Human Rights Tribunal Holds Strata Accountable for Failing to
Deal with Second Hand Smoke Complaints

By Paul Mendes, Lesperance Mendes

In a ruling like-
ly to have reper-
cussions — across
British  Colum-
bia, the BC Hu-
man Rights Tri-
bunal has found a
strata corporation
liable for failing to accommodate
an owner’s disability in relation to
second-hand smoke. (Leary v Strata
Plan VR1001,2016 BCHRT 139)

As is often the case with second-
hand smoke complaints, the unit
owner had complained about sec-
ond-hand smoke for years. She suf-
fered from “allergic and asthmatic
bronchitis” triggered by exposure to
second-hand smoke. Although little
detail is provided about the history

> u
~ Mg

-l by s

Et‘-‘-j"

of the complaints, it was clear from
the written decision that the unit
owner complained a lot and that the
council did not take her complaints
seriously. For example, the tribunal
member wrote:

“I easily conclude that Ms. Leary
i1s a demanding and difficult mem-
ber of the Strata. This has clearly
impacted the way her concerns
were treated by the Strata. I con-
clude that, due to the volume of oth-
er complaints, the Strata concluded
that her concerns about smoking
lack credibility.”

Nonetheless, the council took
some steps to try to deal with the
problem including asking owners
who smoke to take measures to re-
duce the escape of smoke from their

units, and to avoid smoking near
windows, doors and vents. In 2014
and 2016 the council put smoking
restriction bylaws on the agenda,
but those bylaws were defeated by
the owners.

One of the things that the council
failed to do, however, was thorough-
ly investigate the complaints. Many
councils fall into this trap when
dealing with nuisance complaints.
They put the onus on the complain-
ant to prove that the bylaws are be-
ing contravened, or, if the evidence
between the complainant and the
“nuisance maker” is contradictory,
they throw their hands up because
they “don’t know who to believe”.

Continued on page 2
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BC Human Rights Tribunal Holds Strata Accountable for Failing to Deal with Second Hand Smoke Complaints

Continued from page 1

Under the Human Rights Code,
once the complainant establishes
a basic case of discrimination, the
onus shifts to the respondent to jus-
tify its actions, including by show-
ing that it has accommodated the
complainant up to the point of un-
due hardship.

One of the curious things about
this particular case is that the strata
claimed “privilege” over its accom-
modation efforts and refused to dis-
close what steps it took to accom-
modate the complainant’s disability.
The strata may have put all its eggs
in the wrong basket, however, by
hoping to prove that the complain-
ant lacked credibility and was not in
fact disabled.

Unfortunately for the strata, the
Tribunal Member had no difficulty
concluding that the complainant
was in fact disabled. With no evi-
dence to show what steps the strata
took to accommodate the disability,
the Tribunal Member had no choice

but to find the strata in breach of the
Human Rights Code.

Every strata owner, strata coun-
cil member and strata manager in
BC should read this case because it
contains a helpful set of guidelines
under the heading: How Should a
Strata Address a Request for Ac-
commodation Related to Second-
Hand Smoke? I will not summarize
the guidelines here - I hope that you
will actually go and read the deci-
sion. I will, however, add my own
pointers that would apply to most
bylaw infraction complaints:

1. Investigate the complaint. It is
not enough to write infraction let-
ters and hope for the best. If the
complaint is about smoke, smells,
or noise, council members should
attend at the complainant’s unit to
experience the situation firsthand.

2. Do not leave enforcement deci-
sions to the strata manager. The
strata manager’s
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Free Consultations

250-893-3445

Web: www.unityservices.ca

“If you fail to plan, you are planning to fail!”

So what’'s YOUR Plan?

e Long Term Capital (CRF) Planning & Budgeting
e Project Planning & Management Services

Email: usc@shaw.ca to

job 1is to assist the
council to enforce
the bylaws. They
» may receive com-
plaints, but strata
managers require
the council’s di-
rection to take en-
forcement actions.
The manager’s job
is not to resolve
disputes  between
owners.

3. Record enforce-
ment decisions in
the council min-
utes. It is possible
record bylaw
enforcement deci-

‘MaRing Strata Maintenance Manageable’

sions in council

minutes without compromising
privacy. Failing to record the en-
forcement decisions in the minutes
may undermine the strata’s position
if the complaint goes to court, the
Civil Resolutions Tribunal, or the
Human Rights Tribunal.

4. Make sure your bylaw infraction
letters comply with section 135 of
the Strata Property Act (SPA). Sec-
tion 135 requires the strata corpora-
tion to give an owner written notice
of the complaint and a reasonable
opportunity to be heard, including a
hearing if requested, before making
an enforcement decision. I cannot
tell you how many strata corpora-
tions fail to follow this basic re-
quirement of the SPA. If you need
to defend your bylaw enforcement
decisions before the Court or a Tri-
bunal, proving that you complied
with section 135 will be crucial.

5. Hold a hearing if requested, and
issue your decision after the hear-
ing within one week. The only thing
worse than failing to follow sec-
tion 135 of the SPA is refusing an
owner’s request for a hearing. An
owner’s right to a hearing is guar-
anteed by section 34.1 of the SPA.
Failing to hold the hearing when re-
quested will completely nullify the
strata corporation’s bylaw enforce-
ment efforts.

Lesperance Mendes has been prac-
tising strata law since 1997, advis-
ing strata owners, strata councils and
strata managers on all aspects of by-
law drafting and enforcement. If you
find yourself dealing with a difficult
bylaw enforcement issue, contact Paul
G Mendes, Partner at 604-685-4894 or
by email at PGM@LMLAW.CA.
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Privacy
Matters

By David Grubb,
Strata Support Team Volunteer

THREE COMMON QUESTIONS ON
PRIVACY

. 1 The Personal Information

Protection Act (PIPA) imposes a great
many obligations on public institutions including
strata corporations. Right of access to many forms of
documented personal information are dealt with as
well as recording meetings, video surveillance, council
correspondence, requirements to have a written privacy
policy in place, etc.

Three of the mostcommon issues in strata corporations
from the perspective of both an individual and the
council or the property manager are how much personal
information is an owner entitled to receive about other
owners, such as phone numbers and email addresses;
how much information is the council required to provide
to a person who is the subject of a complaint; and third,
whether correspondence between council members
using their own email addresses constitutes “official”
strata correspondence which should be retained on the
strata files under SPA s.35.

Councils and property managers need to be cautious
about releasing information because of the provisions
of PIPA. However, often they abuse the requirement
because either they don’t understand PIPA or choose
to try to use it as an excuse to protect themselves for
some particular reason from what they perceive to be
a possible negative consequence. Thus they refuse to
provide such information even if it is either permissible
or required where another statute overrides PIPA.

PIPA makes it clear that SPA ss.35 and 36 take such
precedence. Section 35 requires the strata corporation
to retain specific items of personal information, or
which could have an impact on what may be perceived
as personal information. These include:
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35 (1) The strata corporation must prepare all of the
following records:

(a) minutes of annual and special general meet-

ings and council meetings, including the results of
any votes;

(b) a list of council members;
(c) a list of

(i) owners, with their strata lot addresses,
mailing addresses if different, strata lot num-
bers as shown on the strata plan, parking stall
and storage locker numbers, if any, and unit
entitlements,

(ii) names and addresses of mortgagees who
have filed a Mortgagee’s Request for Notifica-
tion under section 60,

(iii) names of tenants, and

(iv) assignments of voting or other rights
by landlords to tenants under sections 147
and 148;

(d) books of account showing money received and
spent and the reason for the receipt or expenditure;

(e) any other records required by the regulations.

(2) The strata corporation must retain copies of all of
the following:

(h) any decision of an arbitrator or judge in a pro-
ceeding in which the strata corporation was a par-
ty, and any legal opinions obtained by the strata
corporation;

(k) correspondence sent or received by the strata
corporation and council;
And Regulation 4.1

4.1 (1) In addition to the records required to be pre-
pared under section 35 (1) of the Act, the strata corpo-
ration must prepare a record of

(a) each council member’s telephone number, or

Continued on page 4
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Privacy Matters
Continued from page 3

(b) some other method by which the council mem-
ber may be contacted at short notice, as long as
that method is not prohibited by the bylaws.

It is notable that telephone numbers (other than
those of council members) and email addresses are
not included in s.35. PIPA does allow the collection
of phone numbers “without the consent of the person”
provided that they can be obtained from a public source
such as a telephone directory, but it is becoming more
difficult to find such a directory as more and more people
are switching from land lines — most of which can be
accessed through 411 on a telephone or a computer —
to any one of the cell phone providers which do not
necessarily publish their clients” numbers. If there are
any composite directories of personal email addresses,
they are rare at best.

If the person does supply a phone number to a
strata council (or property manager), there is “implied
consent” that the council may contact the person. And
the same applies to email addresses, which is especially
useful for the distribution of council meeting minutes
and other notices in accordance with SPA s.61 (“Notice
given by the strata corporation”).

However, that still does not give the council or the
property manager the right to divulge phone numbers
or email addresses to another party (in most cases)
without obtaining the person’s written consent to do so.
The council is otherwise restricted to providing only
the names and addresses of owners in accordance with
SPA s.35.

Many stratas circulate a list of residents with their
phone numbers. While such a practice should be
covered under the strata’s privacy policy, the fact that
it is well established suggests that there exists the
“implied consent” of each resident. So it would be up
to a resident to request council to remove their phone
number from the list (i.e. withdraw their consent).
Phone numbers should not, however, be posted on any
common property since they could be seen by anyone.

It is also very inadvisable to publish or circulate any
personal email addresses even to other residents. Many
stratas establish a strata email address where residents
and others can send their correspondence to council
or the property manager. This is a good practice since
such emails can be considered part of the “official”
correspondence between the strata council and the
individuals concerned as required by SPA s.35(2)(k).

But the bottom line is, in the absence of permission
(whether through “implied” or “express” consent)
from the individuals for the strata council to release
such information, how is it possible for an owner to
contact other owners other than by mail? Basically it is
up to that owner to obtain phone numbers and/or email
addresses on their own.

The second issue is one that perplexes people
considerably. Is a person who is the subject of a bylaw
contravention complaint submitted to council by another
person able to see all the documentation pertaining to
the allegations? It seems to most of us that in a court of
law the “accused” is entitled to confront his “accuser”
and see all the evidence being presented in support of
the accusation including witnesses and written work
(letters, emails, and other documents). So why can he
not have the same recourse in order to make a response
to the strata council, whether written or at a hearing?

SPA s.135(1)(e) requires only that council give “the
owner or tenant the particulars of the complaint, in
writing, and a reasonable opportunity to answer the
complaint, including a hearing if requested by the owner
or tenant”. There is no requirement that the complainant
(or any third parties) be present at a hearing requested
by the owner or tenant, nor can the council order them
to attend.

Lacking any definition in the SPA of what constitutes
the “particulars”, the council must rely on PIPA for
direction where the complaint involves a number of
people.

The Privacy Guidelines for Strata Corporations and
Strata Agents (July 2015) published by the Office of
the Information and Privacy Commissioner (OIPC)
seems to provide an explanation (on pages 13/14) of the
requirements of PIPA with respect to such complaints
and what information about people must be or may be
excluded. Portions of it are repeated here:

. in the absence of express consent from the
complainant to disclose the entire letter, a strata
corporation should review the contents of the letter
to determine what information, if any, is the personal
information of the requester and what information is
the personal information of the complainant and/or
other third parties. The person making the request is
only entitled to access their own personal information,
not the personal information of others. When reviewing

Continued on page 5
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Privacy Matters
Continued from page 4

a complaint letter, strata corporations must be aware
that it is not just the name of the complainant that might
reveal the identities of third parties. Other details in
the complaint letter may also reveal the identities of the
complainant or the third parties. Pursuant to sections
23(4)(c) and (d) of PIPA, a strata corporation must not:

(a) disclose the personal information about anoth-
er individual; and

(b) reveal the identity of an individual who has
provided personal information about another in-
dividual and the individual providing the personal
information does not consent to disclosure of his
or her identity.

If there is a request for the complaint letter, the
strata corporation has a duty to sever (“black out”) the
personal information of anyone other than the requester.
If the strata corporation is satisfied that no other PIPA
exceptions to disclosure apply, it must release the
balance of the requester’s personal information, provide
written reasons explaining why information has been
removed from the letter and advise the requester of his
or her right to appeal to the OIPC.

In reviewing the letter, the strata corporation also
may consider if any other exceptions to disclosure
under PIPA apply, such as the strata corporation is still
investigating the complaint, the material is covered by
solicitor-client privilege or there is a genuine concern
that harm could come to the complainant and/or
others. In such circumstances, PIPA may authorize the
personal information to be withheld.

It has been very common, therefore, for strata
councils to refuse to give a complainant’s name (or
other particulars) to the requester because of a “genuine
concern that harm could come to the complainant”,
especially in smaller stratas where disputes could
easily grow so acrimonious that they spread among the
other owners to a point which cannot be handled by the
council. Thus the council have most often “erred on the
side of caution.”

All that said, there now appears to be a conflict with
Shawn Smith’s article in this edition where he states:

“...if the offending owner asks for a copy of the
complaint letter [pursuant to the SPA] they are entitled
to it, without redaction.”

This coincides with the OIPC FAQ on p.4 which
sates:

Q: What obligations does a strata corporation
have to redact third-party personal information in
correspondence when requested by a strata property
owner?

Section 36 of SPA is a mandatory disclosure provision
— strata corporations must disclose documents and
records upon request by owners and other authorized
individuals. PIPA authorizes this disclosure pursuant to
s. 18(1)(0). As this disclosure is expressly authorized by
SPA there is no authority under PIPA to redact personal
information contained in correspondence.

So what are we to believe?

The information to which the last paragraph of
the Privacy Guidelines quoted above refers was a
reflection of some subsections of PIPA s.23. Recent
correspondence with the OIPC offers some clarification:

. if section 18(1)(o) of PIPA is properly applied,
then sections 23(3)(c), 23(4)(a),(c) & (d) and 23(5) do
not apply.

Where there might be a desire to redact information
(PIPA s.23) if there may be some serious harm to the
complainant, the OIPC sets the bar high in defining
“serious harm” by stating: If there are serious safety
concerns (such as the person complained about is a
violent drug dealer with a criminal history including

Continued on page 6
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Privacy Matters
Continued from page 5

convictions for violent acts), then the strata could refuse
to disclose the complaint letter until ordered to comply
by a Court or the Civil Resolution Tribunal.

In conclusion, OIPC wrote:

[That they] do not believe that our Office will be
updating the Guidelines. There is no easy explanation
for the intersection between SPA and PIPA. Handling
complaints is always a sticky subject. With the prior
approach [i.e. as described in the Guidelines] a
complainant was not able to know who their accuser
was, which also caused problems. The most important
issue now is for strata corporations to explain to
owners how future complaints will be handled so that
no one is surprised that they need to stand behind their

complaints.
This is probably going to aggravate problems for

stratas because residents, if their name must be revealed,
may become much more reluctant to make complaints
if they fear repercussions, and the possibility that the
atmosphere in the strata community could become very
intense. Perhaps an amendment to the SPA could be
made to specify that despite PIPA s.18(1)(o), PIPA s.23
may be applied in considering complaints: but that is
for the future.

HEAFIRS

M INSURANCE BROKERS
Shawn Fehr, BA, CAIB, CIP,
provides expert advice whether
you're insuring a duplex or a
500-unit strata complex. Call him
today for a competitive quote!
250-478-9110 or e-mail
sfehr@seafirstinsurance.com

SeaFirst Insurance Brokers have been
providing our clients with the finest
in general insurance services on the

Island for over 40 years.

Finally, a word about emails amongst council
members discussing a case using their own email
addresses. Some “requesters” demand to see or be
given copies of all such emails on the grounds that they
may reveal information that the “requester” can use in
the presentation of their point of view.

Dealing with emails as “personal” correspondence
as opposed to “official” correspondence has not been
addressed definitively under the SPA. Commonly,
however, regardless of any issue under discussion,
the bar seems to have been set high when considering
emails as “official” council correspondence if it is
between people using their own addresses. Most often,
the majority of such emails are treated as “personal”
just like a telephone conversation (or even, perhaps, a
personal letter or memo between two people). There
are undoubtedly cases where the OIPC, a Court or the
Civil Resolution Tribunal (CRT) will order that some
such correspondence be presented and may decide
whether it constitutes “official” correspondence, but a
strata council has no such legal authority, and therefore
cannot compel such emails to be presented.

As mentioned at the beginning, many contentious
issues can be resolved by having a strata email address,
which can be considered “official” correspondence
pursuant to SPA s.35, between the council and an
individual or between council members themselves as
well as the property manager. Under such conditions,
any owner or authorized person has the right to see such
documentation in accordance with SPA s.36.

If there is a dispute about the admissibility of the
personal information of a complainant, or a third party,
or of email correspondence, the matter can be referred
to the OIPC. They will try to mediate the matter first,
but will make a ruling if it becomes necessary.

All strata councils should have a copy of the Privacy
Guidelines for Strata Corporations and Strata Agents
and the PIPA and Strata Corporations: Frequently
Asked Questions which can be downloaded from the
OIPC website or through the VISOA website’s Resource
Link page at https://www.visoa.bc.ca/?page_id=264

By the way... Does your strata have a Privacy Policy
and a Privacy Officer? (Hint: PIPA requires that you
do!)
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City Stormwater Billing Policy vs Strafa Property Act

By Harvey Williams, Strata Support Team Volunteer

Stormwater is rainwater that falls
on streets, sidewalks, parking lots
and building roofs as opposed to
rainwater that soaks into lawns and
gardens. Stormwater carries with it
oil, metals, silt and sand, substances
that are harmful to the marine environment. Past
practice has been to discharge stormwater directly
into the local marine environment.

The City of Victoria has developed a system for
removing contaminants from stormwater before
it is discharged into water bodies. Residential and
commercial properties are charged for stormwater
disposal on the basis of their water impermeable
surface areas such as roofs, parking lots, driveways
and sidewalks.

Stratas, like other properties, are billed for
stormwater disposal. Since all strata stormwater
is from common property, the bill for stormwater
disposal should be paid from the strata corporation’s
annual budget. For stratas larger than four units, that
is the case.

But, for reasons that my repeated inquiries have
not been able to discover, the city insists on billing

Pacific Rim
Appraisals Lid.

{ One Stop Shop for Depreciation Reports and
Insurance Appraisals - Covering All of British Columbia

Vic Sweett
ABA, RI(BC), AACI, PAPP, CRP

CERTIFIED RESERVE PLANNER
& REAL ESTATE APPRAISER

2-57 Skinner St, Nanaimo, B.C. V9R 5G9 (250) 754-3710
550-2950 Douglas St, Victoria, B.C. V8T 4N5  (250) 477-7090
305-5811 Cooney Rd, Richmond, B.C. V6X 3M1 (604) 248-2450

Toll Free #: 1-866-612-2600 Toll Free Fax: 1-866-612-2800

E-mail: info@pacificrimappraisals.com Website: www.pacificrimappraisals.com

individual owners in stratas of four units, which is
contrary to section 99 of the Strata Property Act. Each
owner of a four unit strata complex receives a bill for
1/4 of the stormwater cost for the strata; an ownerina
three unit strata is billed for 1/3 of the cost; and each
owner of a duplex ' of the cost irrespective of unit
entitlement.

Not surprisingly, this often results in friction among
strata owners in 4-unit, 3-unit and duplex stratas
whose units are not of equal entitlement.

Owners of small stratas in Victoria who are
concerned should contact Mr. Adam Steele,
Stormwater Management Specialist either by email
Stormwater(@ Victoria.ca or telephone 250-361-0318,
or contact city council members.

For more information, visit:

http://www.victoria.ca/assets/Departments/
Engineering~Public~Works/Images/Stormwater/
Stormwater%20Utility%20Insert%20-%20FINAL.pdf

DEPRECIATION REPORTS

INSURANCE APPRAISALS

2N\

JACKSON & ASSOCIATES

REAL ESTATE APPRAISERS & CONSULTANTS

VALUE IS
MORE THAN
A NUMBER

917A Fitzgerald Avenue
Courtenay, BCVIN 2R6

1. (250) 3387323
f.(250) 338-8779
dan-wsj@shaw.ca
www.comoxvalleyappraisers.com
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Small Business & Strata Bookkeeping

Services & Administration
« Over 20 years experience - Computerized Accounting
« Spreadsheets & Word Processing « Produce Financial Statements
«Year End Budgeting - Assessment Formulation
« Contingency Forecast Report Assistance
« Consulting & Applicable Functions when required

Barbara Zimmer
Attention to Detail - Dedicated - Analytical

250-727-9743
» E-mail bzes3056@telus.net
LI

HEMLOCK &

- Pre perty Maintenance

1-844-727-1717

info@hemlockpm.com

Sebastian Gadbois
hemlockpm.com

Gutter Cleaning ~ Roof De-mossing
Pressure Washing ~ Painting / Staining
Chimney Sweeping ~ Hauling
Window Cleaning ~ Repairs

FULLY INSURED

%\ aarly 2017 Workshops |

February 18

For New Strata Councilors

March 4

Strata Maintenance Plans

March 18

Best Practices for Strata Secretaries
March 25

Dispute Resolution

Ouwr people mate the Defference!
Commercial & Residential

Strata Management

Sectioned & Mixed Use Specialists

Locally Owned & Operated
Serving:
Greater Victoria

1 ‘ R I G South Van. Island

Richmond Property Group Ltd & the Gulf Islands

201 — 1537 Hillside Ave. Victoria BC V8T 2C1
Phone 250.388.9920 Fax 250.388.9945
www.richmondproperty.ca

“Making New Year resolutions is
one thing. Remaining resolute
and seeing them through is quite

“Isn’t it nice to think that tomorrow
is @ new day with no mistakes in it
yet?”

- L.M. Montgomery

“It's never too late to right a wrong.”
- Emily Acker, No Longer Broken

“You raze the old to raise the new.”
- Justina Chen, North of Beautiful

“So what do we do? Anything.
Something. So long as we just
don't sit there. If we screw it up,
start over. Try something else. If
we wait until we've satisfied all
the uncertainties, it may be too
late.”

- Lee lacocca

another.”
- Alex Morritt, Impromptu Scribe

“They say, timing is everything.
But then they say, there is never a
perfect time for anything.”

- Anthony Liccione

If you don’t like how things are,
change it! You'e not a tree.
- Jim Rohn
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INTRODUCING NEW BUSINESS MEMBERS
VISOA is pleased to welcome these new Business Members.

See our website for more details on all our Business Members

CWB MAXIUM FINANCIAL offers creative structured financing that responds directly to the specific needs of each
customer. Founded in 1993 and now with over 35,000 customers, they are proud of a reputation for innovative lending
solutions coupled with an unparalleled ability to build long-term relationships. The commercial team delivers financing
solutions for condo and strata maintenance and repair, program finance, energy and renewable projects, construction,
furniture and fixtures and structured corporate loans.

For more information, contact Account Manager Kelly McFadyen at 604-562-5403 or kelly.mcfadyen@cwbmaxium.com.

SHACK SHINE Make your strata shine with commercial cleaning services including interior and exterior window
washing, gutter cleaning, power washing for sidewalks and parkades, and power washing and low pressure washing
for buildings. Shack Shine provides a full range of commercial detailing for property managers and strata councils of
any low rise building, with cleaning technology that ensures thorough, quick service with maximum safety.

For more information, contact franchise partners Robin Wenger or Jeremy Carlson at 1-888-808-7751 or victoria@
shackshine.com.

WE PAINT INC. You can trust We Paint with painting the exterior or interior of your strata property in Victoria and the
area. Not only will they help preserve and protect your investment, but will also keep residents and council members
in the loop on our progress, efficiently without disturbing the building occupants. You’ll always know who’s on your
property and who the project manager is.

For more information, contact owner Patrick Morrison at 250-888-5385 or wepaintinc@yahoo.ca.

These businesses have chosen to support our member strata corporations and owners by joining VISOA’s growing group of
Business Members. We encourage all our members to return the support we receive from the business group by including these
businesses in their consideration for provision of services for their corporation.

DRYER VENT CLEANING

STRATA ALPHABET SOUP

BCREA - British Columbia Real Estate Association
CMHC - Canada Mortgage and Housing Corporation
CRF - Contingency Reserve Fund

CRT - Civil Resolution Tribunal

FAQ - Frequently Asked Question

FICOM - Financial Institutions Commission

*Inspections *Reports *Repairs *New Installations

Vancouver Island Company
Taking Care Since 1998

HPO - Homeowner Protection Office

HRT - Human Rights Tribunal

LCP - Limited Common Property

LTSA - Land Title and Survey Authority

OF - Operating Fund

0IPC - Office of the Information and Privacy Commissioner
PIPA — Personal Information Protection Act

RECBC - Real Estate Council of British Columbia
REDMA - Real Estate Development Marketing Act
RESA — Real Estate Services Act

SPA — Strata Property Act

VISOA - Vancouver Island Strata Owners Association

15%
Off
For New

Clients
For next

3 Years

- r

info@cleandryerductéicom
(250) 729-5634.+1-866-447-0099

& CleanDryerDucts.com
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BUILDING SUPPLIES

COMMERCIAL LIGHTING PRODUCTS
Lighting Wholesale

250-385-8816 - Fax 250-385-8817
mitch.anderson@comlight.com
www.comlight.com

INDUSTRIAL PLASTICS AND PAINT
Building/Maintenance Products
250-727-3545 ext. 105
brucedixon@goindustrial.ca
www.goindustrial.ca

MCGREGOR & THOMPSON HARDWARE LTD.
Door, Frame and Hardware Wholesaler
250-383-8666 « Fax 250-383-8654
www.mcgregor-thompson.com

DEPRECIATION REPORTS

BELL APPRAISALS

Replacement Cost New Insurance Reports
& Depreciation Reports
bell.appraisals.consulting@gmail.com
250-514-3486 - www.bell-appraisals.ca

IDB SOLUTIONS

Insurance Appraisals, Depreciation Reports
250-858-6056

rick@idbsolutions.ca - www.idbsolutions.ca

MORRISON HERSHFIELD LTD
Consulting Engineers
250-361-1215
victoria@morrisonhershfield.com
nanaimo@morrisonhershfield.com
www.morrisonhershfield.com

NORMAC

Insurance Appraisals, Depreciation Reports
& Building Science

1-888-887-0002 « Fax 604-224-1445
info@normac.ca - www.normac.ca

PACIFIC RIM APPRAISALS LTD
Depreciation Reports & Insurance Appraisals
250-477-7090 - 250-754-3710
info@pacificrimappraisals.com
www.pacificrimappraisals.com

READ JONES CHRISTOFFERSEN LTD
Consulting Engineers - Reserve Fund Studies
250-386-7794 « Fax 250-381-7900
thergen@rjc.ca - www.rjc.ca

RDH BUILDING SCIENCE INC

Building Envelope Engineering Consultants
Victoria 250-479-1110

pfitch@rdh.com - Courtenay 250-703-4753
hgoodman@rdh.com « www.rdh.com

UNITY SERVICES CORPORATION
Consulting Services for Depreciation Reports
and Maintenance Planning

250-893-3445 « john@unityservices.ca
www.unityservices.ca

WM. JACKSON AND ASSOCIATES LTD
Insurance Appraisals, Depreciation Reports
250-338-7323 - 1-877-888-4316
dan-wsj@shaw.ca
www.comoxvalleyappraisers.com

FINANCIAL

COAST CAPITAL SAVINGS CREDIT UNION
Strata Account Pricing Program
250-483-8710 - Fax 250-483-8716
Nicole.gervais@coastcapitalsavings.com
www.coastcapitalsavings.com

CWB MAXIUM FINANCIAL
Financial Services for Stratas
604-562-5403
kelly.mcfadyen@cwbmaxium.com
www.cwbmaxium.com

ISLAND SAVINGS A DIVISION OF

FIRST WEST CREDIT UNION

Special Accounts for Strata Corporations & Owners
250-414-4193 - Fax 250-360-1461
skasnik@islandsavings.ca - www.islandsavings.ca

INSURANCE & RELATED SERVICES

BFL CANADA INSURANCE SERVICES INC.
International Insurance Brokers and Consultants
1-866-669-9602 - Fax 604-683-9316
www.BFLCanada.ca

HABITAT INSURANCE AGENCIES LTD
Insurance programs for Strata/Building Owners
604-438-5241 - Fax 604-438-5243
info@habitatinsurance.com
www.habitatinsurance.com

PALMER APPRAISALS LTD
Insurance and Residential Appraisals
250-388-9102 - Fax 250-384-0150
admin@palmerappraisals.com
palmerappraisals.com

SEAFIRST INSURANCE BROKERS
Shawn Fehr & Doug Guedes
250-478-9110 or 778-678-5821
sfehr@seafirstinsurance.com
www.seafirstinsurance.com

WAYPOINT INSURANCE

Previously Vancouver Island Insurance Centre
Commercial Insurance Specialist
250-751-2966 - Fax 250-751-2965
bchecko@waypointinsurance.ca
www.waypointinsurance.ca

MAINTENANCE & PROJECT CONTRACTORS

ALECDRURY PAINTERS
Residential and Commercial
250-634-8132 « alec@viccitypainters
www.viccitypainters.com

BARTLETT TREE EXPERTS

Scientific Tree Care Since 1907

250-479-3873 « Fax 250-479-2715
kmacleod@bartlett.com « www.bartlett.com

(BS MASONRY

Masonry, Concrete, Stone, Brick, Pavers,
Flagstones

250-589-9942 « charlie@chsmasonry.com
www.chsmasonry.com

CENTRA WINDOWS LTD.

Windows, Doors, Siding, Renovations,
Multi-Family

250-412-2525 « Fax 250-412-9605
wlscott@centra.ca » www.centrawindows.com

COBRA POWER CLEANING

AN ABNEY VENTURES LTD COMPANY
Pressure Washing 250-585-0828
josh@cobrapc.ca « brooke@cobrapc.ca

DONNELLY SKYLIGHTS

Skylight Repair, Replacement, Upgrades, New
250-924-8828 « Fax 250-924-8829
donnellyskylights@shaw.ca
www.donnellyskylights.com

ELITE GARDEN MAINTENANCE
Landscape Maintenance & Design
778-678-2524 - elitegarden@telus.net
www.elitegardenmaintenance.ca

EMPRESS PAINTING

Commercial & Residential
250-383-5224 « Fax 250-383-0222
estimator2@empresspainting.ca
www.empresspainting.ca

GARDENER FOR HIRE SERVICES LTD
Commercial & Residential Garden Maintenance
250-478-9237 - Fax 250-474-0247
gardenerforhire@telus.net
www.gardenerforhire.com

GASLIGHT HEATING SERVICES

Heating & Cooling Installation and Service
250-380-0407

gaslightheat@gmail.com - www.gaslightheat.ca

HEMLOCK PROPERTY MAINTENANCE
Gutters, Roof de-mossing, Pressure washing,
Painting, Repairs & more

1-844-727-1717 « info@hemlockpm.com
www.hemlockpm.com

VISOA Strata Support Team (250) 920-0222 « General information - information@visoa.bc.ca
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ISLAND BASEMENT SYSTEMS INC.

Air Leakage, Moisture Control Services &
Consulting

250-385-2768 - 1-877-379-2768
chris@ibsg.ca - www.ibsg.ca

KONE INC.

Elevator Maintenance, Modernizations &
Construction

250-384-0613 - Fax 250-384-2731
john.board@kone.com - www.kone.ca

MACRENOVATIONS LTD.

General Contractor/Residential Design/Builder
250-384-6091 - Fax 250-384-2470
blaise@macreno.com « www.madcreno.com

MAMMOTH LANDSCAPING & MASONRY LTD.
Landscape Construction, Irrigation,

Masonry & Maintenance Services
250-388-4616 « Fax 250-388-4613
mammoth1@telus.net
www.mammothlandscaping.com

OLIVER’S POWER VACUUM & CHIMNEY SWEEP
Heating Systems Cleaning, Chimney Service

Toll Free 1-866-734-6056
oliverspowervac@shaw.ca
www.oliverspowervac.ca

PJ POWERWASHING

Power Washing Residential
250-748-5535 « Fax 250-715-0741
info@pjpowerwashing.com
www.pjpowerwashing.com

SALT OF THE EARTH LANDSCAPING
Lawn and Garden Maintenance
250-893-1234
saltlandscaping@gmail.com
www.saltlandscaping.ca

SHACK SHINE

House Detailing

1-888-808-7751

victoria@shackshine.com « www.shackshine.com

TOP COAT PAINTING

Commercial & Residential Painting
250-385-0478
info@topcoatpainting.ca
www.topcoatpainting.ca

TSS CLEANING SERVICES

Dryer Duct Cleaning Services for Vancouver
Island Stratas - 1-866-447-0099
info@cleandryerducts.com
www.cleandryerducts.com

VICTORIA DRAIN SERVICES LTD.

Drainage & Plumbing

250-818-1609 - Fax: 250-388-6484
info@victoriadrains.com « www.victoriadrains.com

WEST COAST ELEVATOR SERVICES LTD
Maintenance, Repairs/Upgrades, Modernization
250-391-0048 - Fax 1-604-985-4765
info@westcoastelevator.ca
www.westcoastelevator.ca

WE PAINT %
Paint Contractor
250-888-5385

wepaintinc@yahoo.ca
www.wepaintinc.com

PROPERTY MANAGEMENT

GATEWAY PROPERTY MANAGEMENT CORP.
Property Management

250-412-0713 « Fax 250-412-0729
hevoric@gatewaypm.com - www.gatewaypm.com

GRACE POINT STRATA MANAGEMENT INC.
Strata Management Services
250-802-5124

tom@GPstrata.com - www.GPstrata.com

KERR GROUP MANAGEMENT CORP

Strata & Property Management
250-586-1100 - Fax 250-586-1102
terry@thekerrgroup.ca - www.thekerrgroup.ca

OAKWOOD PROPERTY MANAGEMENT LTD.
Manager for Stratas, Co-ops & Rentals
250-704-4391 « Fax 250-704-4440
carol@oakwoodproperties.ca
www.oakwoodproperties.ca

RICHMOND PROPERTY GROUP LTD.
Strata Management

250-388-9920 - 250-388-9945
jmckay@richmondproperty.ca
www.richmondproperty.ca

STRATA COUNCIL RESOURCES

ADEDIA STRATA WEBSITE DESIGN
Websites Developed and Customized to
Meet Strata Needs  250-514-2208
sales@eStrata.ca « www.eStrata.ca

HYTEC WATER MANAGEMENT LTD.

Water Management and Water Treatment
604-628-2421 - Fax 866-690-5854
info@hytecwater.com - www.hytecwater.com

MEDIATION BY SANDRA MCCULLOCH
Interest-based Conflict Resolution,
Mediation, Negotiation
250-920-6486
sandradianemcculloch@gmail.com
www.sandramcculloch.com

PROSHOP MUSIC CENTRE SOUND & LIGHTING
Sound Systems for General Meeting’s
250-361-1711

jpproshopmusic@yahoo.ca
www.proshopmusic.com

SIMPLY STAGED TO SELL

Staging, Styling and Decorating
250-656-0352 - Cell 250-889-0022
ca@simplystagedtosell.ca
www.simplystagedtosell.ca

STRATACOMMONS

Strata Software Development
Courtney, BC

250-871-4537
jlhooton@stratacommons.ca

STRATAPRESS

Online Communication Tools & Document
Archiving for Strata Corporations
250-588-2469

info@stratapress.com « www.stratapress.com

WINMAR VICTORIA

Property Restoration Specialists
250-386-6000 - Fax 250-386-6002
victoria@winmar.ca - www. winmar.ca

LEGAL SERVICES

SHAWN M. SMITH, STRATA LAWYER
Partner at Cleveland Doan LLP
604-536-5002 - Fax 604-536-7002
shawn@clevelanddoan.com
www.clevelanddoan.com

REAL ESTATE

BCAPPRAISAL INSTITUTE OF CANADA
Leading Real Property Valuation Association
604-284-5515 « Fax 604-284-5514
info@appraisal.bc.ca
www.appraisal.bc.ca/britishcolumbia

CATHY CURTI - PEMBERTON HOLMES
Realtor — Specializing in Strata Properties
cell 250-891-17770ffice 250-304-8124
cathyc@pembertonholmes.com

www. cathycurti.com

For more information regarding

Business Memberships please contact us at
1-877-338-4762 or businessmembers@
visoa.bc.ca

(Please note that VISOA does not guarantee or

warranty the goods, services, or products of our
business members).

“Assisting Strata Councils and Owner's since 1973”
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YOU ASKED Howo6et Fellow Councilors To Follow The SPA?

Have a question about managing your strata corporation? Ask us, we’ve had a lot of experience helping strata
corporations solve problems - perhaps we can help you. Questions may be rephrased to conceal the identity of the
questioner and to improve clarity when necessary. We do not provide legal advice, and our answers should not be
construed as such. However, we may and often will advise you to seek legal advice.

By Gloria Martins, Strata Support Team Volunteer

Q: 1 am one of two new members
on my strata council, as two long-
serving members chose not to run
for council this year. These two
kept everything running on track,
advising the rest of the council
on the Strata Property Act, etc.
The other members of the current
council are NOT interested in fol-
lowing the Act or our bylaws. I
thought I was helping out by let-
ting them know what the Act or
bylaws state as matters arise (hav-
ing been to your excellent Strata
Council 101 Workshop) but now
I’ve been labeled as a trouble-
maker. They say “We’re just a
small strata”. I’ve started keeping
the emails I send, with pertinent

the changing legislation?

for a reasonable fee?
« We service every size strata.

Sound familiar?
We can provide customized,
reliable service at an

affordable price.

carol@oakwoodproperties.ca  250-704-4391

Strata Management Done Right!

« Self managed and struggling to keep up with

« Suffering from strata council “fatigue™?
« Current management fees have gone sky high?
« Small strata (under 25 units) can’t find management

PROPERTY MANAGEMENT LTD.

links, and I’'m concerned about
any liability I might have for the
way our strata conducts business.
Do you have any other sugges-
tions?

A 1t’s unfortunate that the other
council members are unapprecia-
tive of the effort you have made
to attend a workshop and spend
some time learning about the
Strata Property Act. 1 don’t know
if it’s of any consolation to you,
but the same thing happens often.
A new councilor’s intentions are
good, but that’s not what it looks
like to the other council members.
They may be already used to do-
ing things their way, and don’t
want someone telling them that
they need to do
things differently.

Since you asked
for “suggestions,”
I think that things
may turn out dif-
ferently if you go
about things in a
different way, per-
haps by keeping
a low profile for
a while. Wheth-
er they know it
or not, you have
something to con-
tribute to council
that the others do
not have, and you
have been elect-
ed to council, so

some people
are counting on
you.

From my ex-
perience, it’s bet-
ter to be on council
than not, even if it is sometimes
aggravating. As a council mem-
ber, you get to see what’s going
on, and, sooner or later, you may
be able to influence an important
decision. The difficulty is to find
some way to reduce the hostility
(if any) and encourage the trust of
the other council members. It can
be done! Here’s your chance to
practice your diplomatic skills, a
worthwhile objective for all of us.

I wouldn’t overload the other
council members with emails if
I were you. It doesn’t really pro-
tect you in terms of liability, and
I don’t think it helps the other
council members. Annotate your
own copy of the minutes, show-
ing where you disagreed, and it’s
good practice to include a refer-
ence to the bylaws or the section
of the Act as you go along. If you
are comfortable doing so, ask that
your “No” votes be recorded by
name in the minutes.

In the meantime, keep learning!
Attend all the seminars you can
and keep up with the changes that
take place in the (always evolv-
ing) Strata Property Act and relat-
ed legislation. You can’t help but
win in the long run!

VISOA Strata Support Team (250) 920-0222 « General information - information@visoa.bc.ca
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Fines and Due Process - An Analysis of S.135

By Shawn M. Smith, Cleveland Doan LLP Barristers & Solicitors

“For want of a nail the shoe was
lost, for want of a shoe the horse
was lost, for want of a horse the
rider was lost.”

Sometimes small things can have
big consequences. The same can be
said when it comes to s.135 of the
Strata Property Act (“SPA”) and enforcing bylaws.
A failure to comply with the requirements of that
section can leave a strata corporation unable to
collect fines (and potentially unable to enforce its
bylaws).

Section 135 sets out various conditions as well as a
process to be followed before enforcing bylaws. It
provides as follows:

Complaint, right to answer and notice of decision

135 (1) The strata corporation must not

(a) impose a fine against a person,

(b) require a person to pay the costs of rem-
edying a contravention, or

(c) deny a person the use of a recreational fa-
cility

for a contravention of a bylaw or rule unless the
strata corporation has

(d) received a complaint about the contravention,

(e) given the owner or tenant the particulars
of the complaint, in writing, and a reasonable
opportunity to answer the complaint, includ-
ing a hearing if requested by the owner or ten-
ant, and

() if the person is a tenant, given notice of
the complaint to the person’s landlord and the
owner.

(2) The strata corporation must, as soon as
feasible, give notice in writing of a decision on a
matter referred to in subsection 1(a), (b) or (¢) to

the persons referred to in subsection (1)(e) and (f).
(3) Once a strata corporation has complied with
this section in respect of a contravention of a
bylaw or rule, it may impose a fine or other penalty
for a continuing contravening of that bylaw or rule
without further compliance with this section.

What becomes obvious right away from reading the
section is that a strata council cannot simply impose
a fine against a person. There are certain steps that
must be taken first. If not, the fines and any other
steps taken are not valid. In both Strata Plan VR 19
v. Collins 2004 BCSC 1743 and Dimitrov v. Summit
Square Strata Corp. 2006 BCSC 967 the court held
that a failure to meet the requirements of s.135 when
imposing fines or collecting the costs of remedying
a bylaw contravention renders the strata corporation
unable to collect those amounts. That principle was
recently confirmed by the Court of Appeal in Terry
v. The Owners, Strata Plan NW309 2016 BCCA 449
where the court confirmed that strict compliance
with s.135 is required.

The first requirement under s.135 is that the strata

Continued on page 14
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Window

Choosing Centra Windows could save your Strata over a million
dollars over the life of your windows in installation and
maintenance costs. Let us show you the difference.

Visit centra.ca or call us today to book a strata presentation.

Centra

Vancouver Island Owned & Operated.
Manufactured in BC.
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2132 Northfield Rd., Nanaimo 250.756.3010
945 Alston St., Victoria 250.412.2525
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Fines and Due Process - An Analysis of S.135
Continued from page 13

corporation must have received a “complaint”. The
complaint does not need to be in writing. However,
that is preferable as it gives greater legitimacy
to the complaint and ensures that there is no
misunderstanding as to the nature of the complaint.
If a verbal complaint is received notes should be
made of the same so there is a record of a complaint
being received.

The strata council is not precluded from being the
initiator of the complaint; particularly when it comes
to administrative matters such as the non-payment of
strata fees (something the court seemed to implicitly
accept in Zerry). A council member can also make
a complaint in their capacity as an owner. In fact,
one could argue that given the obligation under
.26 of the SPA to enforce the bylaws and their duty
under s.31 of the SPA to act in the best interests of
the strata corporation, council members have little
choice but to do so where they are aware of a breach.
Where a council member makes a complaint, it is
best practice that they excuse themselves from any
meeting wherein a decision regarding the complaint
is made to ensure that s.32 [conflicts of interest] of
the SPA is complied with.

p Creative Thinking
Practical Results

We have been assisting Stratas and Property Owners for over

20 years in British Columbia and over 30 years across Canada in
developing their Reserve Fund Studies (Depreciation Reports) and
in the maintenance of their buildings.

TEETE.
" Fall Protection Engineering

® Structural Engineering

® Thermal Performance

® Depreciation Reports
® Building Envelope Engineering
® Roofing and Waterproofing

Contact Us:
Nanaimo: Jason Kinch, P.Eng. (250) 716-1550
Victoria: Terry Bergen, CTech. (250) 386-7794

ric.ca

The second requirement under s.135 relates to
notifying the owner or tenant of the alleged breach.
When a strata corporation receives a complaint
about a bylaw violation, it must first write to the
offending party and provide “particulars” (details)
about the complaint. The SPA is not clear as to what
those details must be. In 7erry the court stated they
should include the bylaw or rule being breached
and details “sufficient to call to the attention of the
owner or tenant the contravention at issue”. In other
words, what they did that constitutes a breach of
the bylaws. Dates and times are important, if not
critical, when dealing with issues such as noise and
smoking. It is best practice to have council make the
decision to act on a complaint and send a letter (not
the president or strata manager acting on their own)
— see Dimitrov.

With respect to a series of contraventions (i.e.
noise or smoking), those can be dealt with in a single
letter. The dates and times of each incident can be
set out in a table or schedule. Care should be taken
to ensure that incidents are not left too long before
being reported and dealt with. It may be difficult
for an owner to answer a complaint regarding an

Continued on page 15

Weed help with simplified payments
and cash management solutions?

Our dedicated team of strata and property management
experts are here to help. Through our years of experience
we are happy to lend a hand, whether you're from a small
strata, large multi-property management company or
anywhere in-between. With strong expertise in the field,
and a suite of specially tailored products and services,
we've got you covered.

Just contact Nicole or Heather, they’d love to help.

Nicole Gervais | 250.483.8710
nicole.gervais@coastcapitalsavings.com

Heather Rayment | 604.288.3313
heather.rayment@coastcapitalsavings.com

coastcapitalsavings.com/CashManagement

C coastcapital.
P am N

SAVINGS
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Fines and Due Process - An Analysis of S.135
Continued from page 14

incident that occurred several weeks ago. Where that
happens, the delay may be considered unfair and the
strata corporation unable to enforce the bylaws with
respect to the same.

There is nothing in the section stating that the
complainant must be identified when providing
particulars. In fact, the Privacy Guidelines for
Strata Corporations and Strata Agents established
under Personal Information Protection Act suggest
the strata corporation not reveal the complainant’s
identity unless doing so is necessary in order for the
accused owner or tenant to answer the complaint
(perhaps with respect to a noise complaint where the
location and proximity of the complainant might be
critical). However, if the offending owner asks for
a copy of the complaint letter [pursuant to the SPA]
they are entitled to it, without redaction.

The letter sent to the offending owner/tenant must
also set a reasonable time for providing an answer
to the complaint. Twenty days is probably sufficient
(given that this is the time frame used for a number
of other deadlines under the SPA). However, the
complexity of the complaint could dictate a longer
period. The court in Terry specifically sanctioned
such extensions saying:

“What constitutes a reasonable
opportunity to be heard in response is
a case-specific inquiry that must take
account of the nature of the alleged
contravention, the context in which
the violation is said to have occurred,
and the time that might reasonably
be required to gather information or
evidence needed to answer it.”

The onus appears to be on the council to determine
whether a longer time is required. However, where
an owner makes a request for an extension and it is
appropriate to give one the council should not refuse.

The owner or tenant is also to be advised of and
afforded an opportunity to request a hearing before
the council. Section 34.1 of the SPA requires the
hearing to be held within four weeks of the request

and a decision to be issued one week after the
hearing. In this instance a hearing is an opportunity
to appear in person before the council and argue
against the complaint. It is not an overly formal
process. The SPA does not require the person making
the complaint to be present and available for cross
examination. Nor is that appropriate. If the hearing
needs to be rescheduled the onus lies with the council
to see that this is done in a timely manner. A failure
to do so may result in a reduction of the fines by
the court. (see Strata Plan NW391 v. Forsberg 2010
BCSC 1301).

Where there is conflicting evidence from the
complainant and the accused owner/tenant it
is appropriate to make further inquiries of the
complainant in an attempt to reconcile the matter —
Chorney v. The Owners, Strata Plan VIS770 2016
BCSC 148.

Once the council has had an opportunity to
consider the response provided by the owner/tenant,
it can then, and only then, decide whether or not
there was a breach of the bylaws. If no response is
provided by the deadline, then council can proceed
to consider the matter; but not before then. Only
council can make the decision to impose a fine; not
the president or the strata manager — see Dimitrov.
Decisions to impose a fine must be made at a duly
convened meeting and recorded in the minutes,
identifying the strata lot or unit in question. It is
important to do so in order that there is a record of a
decision to impose a fine being made. That decision
must be conveyed to the owner or tenant as soon as
feasible — in other words: without delay.

The court in 7erry also held that a failure to comply
with s.135 cannot be cured by the fact that the owner
engaged in a dialogue with the strata corporation
regarding the fines after they were imposed. It is
unclear whether improperly imposed fines can be
rescinded and imposed again after compliance with
s.135.In Cheung v. Strata Plan VR1902 2004 BCSC
1750 the court held that a failure to comply with
s.135 could be corrected by doing just that.

Continued on page 16
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Fines and Due Process - An Analysis of S.135
Continued from page 15

The third requirement relates to bylaw breaches
committed by tenants. Where the tenant breaches
the bylaw, the notice letter must be sent to the tenant
with a copy to the landlord. This is because it is the
tenant who is fined under s.130 of the SPA (although
the landlord remains liable for any unpaid fines).

In Terry, fines were imposed for a failure to pay
strata fees when due. As is a common practice, fines
were automatically imposed and the owner notified
accordingly; after all what is there to dispute? The
Court of Appeal did not share that view and held that
compliance with s.135 is required even where it is
obvious there has been a breach of the bylaws (such
as with the non-payment of strata fees). Under the
SPA there can be no automatic imposition of fines.

In summary, the following points regarding s.135
can be taken from the case law:

1. In order to impose a fine, the strata corporation
must have received a complaint (either from an
owner or council);

2.The person against whom the fine is being imposed
must have been given:

A Simple, Zero Cost Solution.

StrataPress offers an simple
and convenient way for Strata
Councils to share and archive
important strata documents,

The accompanying StrataPress
website provides transparent
communication and keeps
everyone up-to-date.

Visit Us Online & Request a Demo

STRATA

StrataPress.com

Info@StrataPress.com

Simple Strata Solutions, Inc.

a) sufficient details with regard to the allega-
tions (dates, times, etc.) and be told the par-
ticular bylaw(s) breached;

b) an opportunity to answer the allegations
against them before the fine is imposed.

3. There is a requirement to send the owner a copy
of any complaint against a tenant (and to impose a
fine against the tenant).

4. The decisions of council to write a letter alleging
a bylaw violation, to impose a fine and to determine
that a contravention is ‘“continuing” should be
clearly recorded in the minutes.

This article is intended for information purposes only
and should not be taken as the provision of legal advice.
Shawn M. Smith is a lawyer whose practice focuses on
strata property law. He frequently writes and lectures for
a variety of strata associations. He is a partner with the
law firm of Cleveland Doan LLP and can be reached at
(604)536-5002 or shawn@clevelanddoan.com.

STRATA LIFEIS A SERIESOF
COMPLEX ROADWAYS.

A STRATA-MANAGER CAN BE
YOUR NAVIGATOR

LET US HELP STEER YOUR STRATA
IN THE RIGHT DIRECTION,

the Kerrg gup_

Management Corp.

Strata Management for all sizes and types of Strata Corporations in
central and north island - Parksville, Qualicum Beach, Port Alberni,
Courtenay, Comox, Campbell River and all stops in between.

admin@thekerrgroup.ca / www.thekerrgroup.ca
250.586.1100 ph. / 250.586.1102 fax
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Suggested Smoking Prohibition Bylaw

VISOA’s Strata Support Team is often asked for
wording for bylaws, and a ‘“non-smoking” bylaw is a
frequent request. A local lawyer provided this word-
ing, and in our opinion it hits all the marks. What may
be especially helpful are the clauses (9) - (13) which
apply to smokers in residence at the time of passage
of the bylaw. Those owners are often the hardest to
convince that this would be a good bylaw for your
strata — but by “grandfathering” those existing smok-
ers, they are accommodated and the number of smok-
ers will become fewer over time.

Reminder: VISOA volunteers are not lawyers. As
always, VISOA recommends that a qualified strata
lawyer be consulted on any proposed bylaw amend-
ments.

Be it resolved by Owners Strata Plan xxx with a
3/4 vote that the following non-smoking bylaw be ad-
opted:

(1) Owners, tenants, occupants, and visitors shall not
smoke in, on, or about the following areas of the Stra-
ta Corporation:

a. Any part of the interior common property including:

i.  the front lobby,
ii.  hallways,

iii. corridors,

iv. stairwells,

V. common rooms,
vi. elevator, and
vii. the parkade; and

b. all portions of the exterior common property that
are within 7 meters of a door or window.

(2) Owners, tenants, occupants, and visitors shall not
smoke in, on, or about a strata lot or any limited com-
mon property area designated for the exclusive use of
that strata lot. This prohibition shall include:

a. the interior of strata lots, and
b. exterior balconies and patios.

(3) For the purpose of these bylaws “smoking” shall
include the inhaling, exhaling, burning, or carrying
of any lighted cigarette, cigar, pipe, narcotic or any
similar product whose use generates smoke.

(4) Any owner who sells a strata lot shall specifi-
cally disclose to all potential buyers and realtors that
smoking is prohibited everywhere within the build-
ing, including the patios and balconies.

(5) Any owner who rents, leases or otherwise al-
lows someone other than the owner to reside within
or occupy a strata lot, shall disclose to said persons
prior to their residency or occupancy, that smoking is
prohibited within all areas noted above, and that they
shall be responsible for any breach of these bylaws
by them.

(6) Section (2) of this bylaw shall not apply to any
owner, occupant or tenant who has a medically or cul-
turally based requirement to smoke.

(7) Those with cultural or medical requirements
must apply to the Strata Council in writing for per-
mission to smoke within their strata lots. The Strata
Council may place conditions on the grant of permis-
sion.

(8) The grant of permission by the Strata Council
may be subject to the condition that said owners, oc-
cupants, and tenants must make all reasonable efforts
to seal their strata lots to prevent their smoke from in-
filtrating the interior common property, or other strata
lots.

BELOW PROVISIONS ONLY IF YOU HAVE
EXISTING SMOKERS — OTHERWISE LEAVE OUT:

(9) A Resident shall register in writing as a smoker
with the Strata Corporation within thirty (30) days
from the date that this bylaw is adopted failing which
that Resident is deemed to have agreed to be bound
by and comply with this Smoking Prohibition Bylaw.

(10) This Smoking Prohibition Bylaw will not ap-
ply to a Resident who complies with subsection (9)
hereto until such time as the strata lot is sold if the
smoker is an owner or the strata lot is vacated if
the smoker is a tenant or occupant (collectively the
“Grandfathered Residents™ or singularly, a “Grandfa-
thered Resident”).

(11) The Resident must be a smoker to qualify as a
Grandfathered Resident.

Continued on page 18
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Suggested Smoking Prohibition Bylaw
Continued from page 17

(12) A Grandfathered Resident who smokes must
not cause a fire hazard, nuisance or allow smoke or
smoking debris to unreasonably interfere with the use
and enjoyment of the common property or the strata
lot by another Resident.

a )

Alec Drury

~PAINTERS ~

@00
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PROFESSIONAL PAINTING SERVICES
* Residential & Commercial Painting
* Interior & Exterior
» Townhouse Complexes & Bare Land

Stratas

Call for a Complimentary Quote Today!

250.634.8412

www.viccitypainters.com
S J

Let us finance your next
strata repair project

We make it easy for property managers and
strata councils to obtain financing for repair
and maintenance projects

Tell us about your next project.

Kelly McFadyen, Account Manager

T: 604.562.5403
E: kelly.mcfadyen@cwbmaxium.com

MAXIUM
FINANCIAL

Financing strata corporations since 2002

A CWB Group Company cwbmaxium.com

(13) The strata council must make reasonable ac-
commodation pursuant to the Human Rights Code to
a Resident who upon written application establishes
by medical or other satisfactory evidence that he or
she has a physical disability that is caused or exacer-
bated by second hand smoke generated by a Grandfa-
thered Resident.

SPA Copies for Sale to Members

A current unofficial consolidated version
of the Strata Property Act
(includes the Regulations)
is available from the Queen’s Printer for

$35.53
- includes GST and shipping.

To order directly from the Queen’s Printer,
phone 1-866-236-5544.

VISOA made a bulk purchase of these and
will have them for sale for $23 at our
seminars while quantities last.

BFL

CANADA

LET US HELP YOU
PROPERLY INSURE
YOUR STRATA

CONTACT US FOR MORE INFORMATION:
1866 669-9602 | realestate@bflcanada.ca

STRATA PROTECT

BFL CANADA Insurance Services Inc. | bflrealestate.ca
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BULLETIN SUBSCRIPTIONS

VISOA provides
4 information-
packed bulletins
each year.

Visoa Bulletin - MAy 2016
dmit Censys Takers?

ggst a Strata A

+ Corporate membership fees
include emailed bulletins
to up to 4 council members.
* Individual membership
fees include emailed
bulletins.
+ Postal mailed bulletins
are available to members
for $15 annually per address.
* Non- members may subscribe to these bulletins at the following rates:
By email: $15.00 per year and by postal mail $25.00 per year

~ DISCLAIMER ~
The material in this publication is intended for
informational purposes only and cannot replace
consultation with qualified professionals. Legal advice or
other expert assistance should be sought as appropriate.

RDH eardn.com

Making Buildings Better

Don’t let uncertainty over building
condition issues divide your strata

RDH can help.

(250) 479-1110

VISOA 2017

Planned Seminar Dates

FEBRUARY 26
Victoria - Comfort Inn - AGM
APRIL 2
Nanaimo - Bowen Centre
MAY 28
Courtenay - Crown Isle Resort
JUNE 25
Victoria - Comfort Inn
SEPTEMBER 17
Nanaimo - Bowen Centre
NOVEMBER 19
Victoria - Comfort Inn

A fresh perspective
on insurance

16 offices ready
to help you with your Strata Insurance

Call today to see how we do insurance differently

310-8442 | waypointinsurance.ca
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President’s Report

I’m always amazed at how quick-
ly time passes — here it is another
new year. | try to include some
interesting quotes in each Bulle-
tin, and this issue’s quotes are on
“change” — apropos at this time of
year, | think.

And speaking of change, you
may notice our references in this
Bulletin to “Helpline” have been
changed to “Strata Support Team”.
Our website team suggested the
change, as “Helpline” implies only
a telephone line. We do still offer
the phone line but the majority of
you contact us via email. One more
change: Harvey Williams has of-
ficially “retired” from the Strata
Support Team and has given over
responsibility for the phone to our
newest team member, Betty-Ann
Rankin. Thanks, Harvey, for your
many years of frontline service, and

YOUR AD IN THE BULLETIN
FOR JUST PENNIES A DAY!

VISOA members in good standing may place
ads in the VISOA Bulletins. Rates are based
on 4 Bulletins a year, and are as follows:

- Business Card Size: 3.25” wide x 2.5” high

$75/yr ($22.50/single issue)
* 1/4 Page Size: 3.5” wide x 4” high
$150/yr (°*45/single issue)

PLEASE NOTE: Quarter Page Ads are restricted
to Business Members only.

Ads must be paid in advance, and are subject to
VISOA Board approval. Ads must also be “camera

ready”, in PDF or other format. Additional fees for
scanning or layout may otherwise apply.

welcome Betty-Ann.

With a new year underway, we
at VISOA have our AGM coming
up soon. February 26th, all mem-
bers are encouraged to join us at the
Comfort Inn in Victoria for our An-
nual General Meeting, followed by
guest speaker, lawyer Tino DiBella.
During the AGM, we’ll ask you to
approve the budget for 2017 — with
some unusual changes — and elect/
re-elect directors to help run your
board. Tino will speak on some
of the many recent court develop-
ments affecting stratas. I’'m sure
you’ll find the topic fascinating!
Look for the AGM package to be
posted on our website by February
Ist.

In this issue of the Bulletin, we
hope the enclosed articles can help
you with some of your peskier stra-
ta problems. For example, smoking
(and non-smoking) concerns are
addressed by lawyer Paul Mendes,
and we also include suggested
wording for a smoking prohibition
bylaw.

Lawyer Shawn M. Smith has
written an article on correct proce-
dures for bylaw enforcement. That
should be “Strata Council 101" but
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so often we hear of problems and
disputes caused because of a council
skipping some of the required steps
for enforcement. And of course,
please remember that the object of
bylaw enforcement is to modify be-
havior, not to collect fines!

Finally, VISOA’s David Grubb
answers some frequent questions
on strata privacy issues. How much
personal information is an owner
entitled to receive about other own-
ers; what details must council dis-
close to a person who is the subject
of a bylaw complaint; and which
council member email correspon-
dence is “official” strata business?
Good on David for tackling these
topics; and during the writing of the
article some questions arose which
were further clarified by the Of-
fice of the Information and Privacy
Commissioner. We aim to clear it
up for you!

As always, members are encour-
age to write to us with your com-
ments, beefs or bouquets. I am
pleased to hear from you at presi-
dent@visoa.bc.ca

Sandy Wagner
VISOA President

Seminar sound system
provided by PROSHOP
SOUND & LIGHTING
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