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What a Snow Job ..

By Lynn B. Klein

Last year’s
amount of
snowfall for the
lower mainland
and Vancouver
Island caught a
lot of stratas off
guard. While
some snow was forecast, it was the
amount that overwhelmed many.
For those stratas that have engaged
a snow removal service, even
these commercial companies were
often stretched to over-capacity
in ensuring walks and other areas
of buildings were cleared to meet
various municipal bylaws in
regard to snow removal.

The snow did however provide
a beautiful landscape. No doubt
thousands of photos were taken
to capture the event in many parts
of island. As romantic as these
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photos may be, there is a more
serious side to keeping on top of
snow removal.

Snow, and often accompanying
ice, poses a major safety risk for
residents and visitors. An even
more important reason to maintain
clear walkways and steps is in the
event of an emergency and first
responders are required to respond.
Not having a clear pathway for
access not only poses a safety risk
for the first responders, but slows
down response time. In situations
where time may mean the
difference between life and death,
any delay that can be mitigated by
timely snow removal is essential.
In the event of a fire or other
situation that requires immediate
evacuation from the strata, having
a clear path will be vital.

In our particular strata we are
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fortunate to have residents who all
volunteer to do the snow removal
task. It is not uncommon to see
people out at all hours of the night
or day to keep up with the removal.
The building also has a flat roof
so this poses a risk of damage or
even collapse if snow is allowed
to accumulate, so in high snow
periods the roof is also shoveled.
This may not be a service provided
by your particular snow removal
company, but if you have a flat
roof it is best to see if this service
is available. It will cost more that
the normal service, but well worth
it when the consequences of snow
buildup on the roof may be much
more expensive to repair, and
more importantly place the safety
of residents at risk.

One great lesson 1 have
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What a Snow Job
Continued from page 1

learned over the years of living
in Alberta is, be prepared for
snow every month of the year.
I have incorporated this “be
prepared” thinking into our strata
maintenance plan. The following
items should always be planned:

Several good quality snow shovels,
both plastic and metal.

Good quality shovels will
provide you with easier shoveling.
Some Stratas may even have show
blowers, or rent these for the
rare occasions when such large
snowfalls occur in their respective
area. One device I recommend as
an addition to your shovels, that is
advertised on TV, is the “HEFT”.
This attaches to the handle of most
any snow shovel and really does
make a difference in the energy
needed to shovel and dispose of
the snow.

Finally! A Permanent,
nvironment@lly Friendly’
Asphalt Patch g

Salt, drains and catch basins.

My advice is buy your salt in
October or November at the latest
and make sure you buy at least
eight to ten 10kg bags. If you
don’t use it in any given year, it
will keep. Please be aware salt
and other commercial de-icing
compounds are corrosive. The salt
or other compounds to remove ice
are also hard on the feet of pets,
so use only when necessary. When
the snow begins to melt it is wise
to wash down concrete areas that
that have been exposed to salt or
de-icing compounds. When the big
melt comes, and it will, ensure all
your street catch basins are clear
of snow and slush. Itis a good idea
to keep the street gutters clear of
snow build up, so when the snow
does begin to melt less will travel
into the catch basins.

Down spouts running into
your perimeter drains need to be
clean. The amount of water that
will travel down
these drains can
be  dramatically
reduced by
removing  SNOW
from your roof. A
huge volume of

water exiting from the downspouts
into the perimeter drains can
also cause backup and possible
flooding of below-grade areas.
If you are going to have roof
snow removal done, it is strongly
recommended this work is done
by professionals who have all the
necessary equipment.

Have a list of residents who are
physically able to do the shoveling.

Snow is rare in many parts of
the west coast, with the exception
of the higher -elevations. The
snowfalls of late January and early
February 2017 in particular were
more than most communities in
the lower mainland and Vancouver
Island had planned for. From
many conversations I have had
with other strata dwellers it was
also more than their councils had
prepared for. Hopefully lesson
learned, and you can prepare now
for Winter 2017-18.

About the author: Lynn Klein is a board
member of the VISOA, and has developed
a comprehensive maintenance manual
for his own strata. The manual has
been a major component of the VISOA
maintenance workshop presentations.
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CRT Roundup

By Kevin Zakreski,
~ This post is part
of a monthly
: series on
b BCLI’s web-
= site, summariz-
ing the Civil

\;. Resolution Tri-

" bunal’s strata-
property decisions. There have
been 14 new decisions since the
last website post.

Limited common property—
significant change in use

and appearance—patios &
governance—strata council—
conflict of interest

Page v Section 1 of The Own-
ers, Strata Plan NW 2099, 2017
BCCRT 84, concerned a dis-
pute “about certain alterations
to the limited common property
patios of three residential strata
lots in the section . . . . which sit
underneath an outdoor gazebo or
canopy.” “[A]t issue,” the tribunal
noted, “are 2 change orders made
after the original Project design: 1)
the change from a wood to a steel
trellised gazebo or canopy over
the Patios, and 2) the placement
of stairs that the applicant says ex-
tended the Patios out by 40” to the
benefit of those 3 strata lot own-
ers. The Project was approved by
a 3/4 vote resolution of the own-
ers. However, the Changes at issue
were not approved by a 3/4 vote
resolution.” The applicant strata-
lot owner sought the following or-
ders:

an order declaring that the sec-
tion permitted common property
alterations contrary to section 71

Staff Lawyer, BC Law Institute

of the SPA. The owner also wants
an order that a strata council
member Frank Furesz was in a
conflict of interest and benefitted
from unapproved upgrades to his
patio and canopy. The owner fur-
ther wants an order that the sec-
tion is not responsible to pay the
additional costs of the upgrades.

The tribunal decided not to grant
the requested orders. Regarding
the conflict-of-interest allegation,
the tribunal found that the council
member’s involvement with the
project didn’t rise to the level of a
conflict:

all executive members are also
owners and may benefit from deci-
sions. Something more is required
than the fact that Mr. Furesz might
have received some benefit, in or-
der to establish a conflict of in-
terest. This conclusion is consis-
tent with the courts conclusion
in Dockside Brewing Co. Ltd.
v. Strata Plan LMS 3837, 2007
BCCA 183 (CanLll), and I agree
with the respondent section that if
the conflict provisions apply to any
interest of a council member then
the strata council’s work would be
stymied because everyone would
be in a conflict.

The tribunal also found that
the two change orders (which in-
volved moving the location of
staircase and switching from wood
to steel canopies) did not require
authorization by a further resolu-
tion passed by a 3/4 vote.

Insurance—responsibility for pay-
ment of deductible—water leak (1)

In The Owners, Strata Plan VIS
6634 v Brown, 2017 BCCRT 86,

the applicant strata corporation
asked the tribunal for an order that
the respondent strata-lot owner “is
responsible to pay the remaining
unpaid portion of the strata’s in-
surance deductible in the amount
of $2,428.84.” The claim related
to a water leak, which “[t]he par-
ties do not dispute . . . originated
from the owner’s refrigerator.”

The nub of'the dispute in this case
turned on the strata corporation’s
bylaws. The owner argued that the
strata corporation had amended its
bylaws and “that the amendments
in the bylaws, as written, imposed
a finding of negligence, inadver-
tence or carelessness on the part
of the owner for the occurrence
which gave rise to the loss.” The
owner further argued that she had
met the relevant standard of care.

The tribunal found that the “by-
laws” referred to by the owner
hadn’t been filed in the land title
office. The relevant bylaws were
found in the Schedule of Standard
Bylaws, which didn’t contain a
bylaw specifically addressing re-
sponsibility for payment of an in-
surance deductible.

Inthe absence of a specific bylaw,
the tribunal found that the Strata
Property Act’s provision on insur-
ance deductibles governed:

I note that section 158(2) of SPA
does not require a strata corpo-
ration, as a precondition to suing
an owner to recover the deduct-
ible portion of an insurance claim,
to have a bylaw that [sic] stating
that an owner who is responsible
for damage that originated in the
owner’s strata lot is responsible to
pay the insurance deductible.

In my view section 158(2) of SPA

Continued on page 4
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CRT Roundup
Continued from page 3

can stand on its own and can be
relied on to allow the strata to sue
the owner to recover the insurance
deductible if the owner is respon-
sible for the loss or damage that
gave rise to the claim.

Insurance—responsibility for pay-
ment of deductible—water leak (2)

In The Owners, Strata Plan BCS
1589 v Nacht, 2017 BCCRT 88,
the applicant strata corporation
claimed that the respondent own-
ers were responsible for damage
caused by a pipe failure and were
liable to reimburse the strata corpo-
ration for payment of its insurance
deductible. The case turned on the
interpretation of the strata corpo-
ration’s bylaws:

In this case, as in Morrison, the
strata’s bylaw 4.4 specifies a spe-
cific type of responsibility which
attracts liability, that being some
affirmative act or a failure to act
sounding in negligence, before an
owner will be liable to indemnify
the strata council for losses not
covered by insurance.

However, this case contains the
further indication in bylaw 4.4(b)
that bylaw 4.4(a) does not limit, in
any way, “the ability of the strata
corporation to sue an owner pur-
suant to section 158(2) of the Act.”

If bylaw 4.4(b) was not present,
I would have no difficulty conclud-
ing that here, as in Morrison, by-
law 4.4(a) would require proof of
negligence on behalf of the owners
if it were to recover the expense
of the insurance deductible from
them.

The question, therefore, lies in
the effect of bylaw 4.4(b).

The tribunal found that the by-
laws had the effect of requiring

more than mere responsibility for
the damage:

[ find it is more likely than not
that in adopting bylaw 4.4(a), the
strata intended to ensure that un-
less an owner was at fault (in the
sense of being negligent as de-
scribed in Morrison) for the loss
giving raise to the payment of the
insurance deductible by the strata,
the deductible would be treated
as a common expense. I consid-
er that the application of bylaw
4.4(b) was not intended to alter
the standard for repayment of the
deducible set out in bylaw 4.4(a),
but was in fact intended simply to
ensure that bylaw 4.4(a) was not
removing the ability of the strata
to sue an owner for repayment of a
deductible, as provided for in sec-
tion 158(2).

The strata corporation was un-
able to prove that the owners were
negligent and the claim was dis-
missed.

Governance—strata council &
common property—repair and
maintenance

In Zhen v The Owners, Strata
Plan BCS 1772, 2017 BCCRT
87, the applicant strata-lot own-
er claimed that there was “gross
misconduct and negligence on the
part of the strata council and its
property manager with respect to
governance of the strata and main-
tenance and repair of the building.”
The applicant sought orders that
the respondent strata corporation
not use a specified contractor (re-
ferred to as “R”) for repairs, to
confirm warranty coverage for the
applicant’s strata lot, to recover a
payment made to the contractor,
to hire a new contract to carry out

building-envelope repair at a spec-
ified cost, and to terminate its re-
lationship with its strata manager.

The driving force behind the
claims was the applicant’s part-
ner, who had a fraught relation-
ship with the strata council and the
strata manager.

With regard to the repairs, the
tribunal found “the applicant’s
claims of substandard work and
overpayment are without merit.”
The tribunal noted:

The strata council members ob-
tained three quotes and reviewed
them. They obtained and checked
references with respect to qual-
ity of work. They decided to pro-
ceed with a contractor who was
licensed and insured, and who of-
fered to do a wider scope of work
for a price less than the other
bidders. I find that a reasonably
prudent person in similar circum-
stances would have done just what
the strata council members did in
this case, and that the strata did
not act improperly in hiring R to
do the exterior work.

The tribunal also dismissed the
applicant’s claims of mismanage-
ment:

The evidence submitted by both
parties suggests that it is Mr. Kiss
[the applicant’s partner] who fun-
damentally misunderstands the
obligations and duties of the stra-
ta council and property manager.
It indicates that he has resorted
to any possible avenue to chal-
lenge or interfere with work be-
ing done to the strata building and
the strata’s governance. When he
has raised these concerns to the
owners, they have considered his
position and ultimately disagreed
with him. This is reflected in the
owners’ unanimous ratification of

Continued on page 5
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CRT Roundup
Continued from page 4

the council s conduct at the 2016
AGM.

Common property—repair and
maintenance—small strata
corporation

The strata corporation at issue
in Deane v The Owners, Strata
Plan VIS 3224, 2017 BCCRT 90,
consisted of two strata lots. The
applicant strata-lot owners sought
an order compelling the other stra-
ta-lot owners to “reimburse them
50% of the costs to repair an exte-
rior wall of the building plus legal
expenses and tribunal fees paid.”

The tribunal found the repairs
to be necessary and the invoices
for them to be reasonable. Even
though the strata corporation con-
sisted of a mere two strata lots, the
act applies to it as it would to any
strata corporation:

I have found the SPA applies to
this dispute, the exterior of the
south east wall of the building is
common property and the strata
is responsible to repair and main-
tain common property. That the
strata has not historically paid for
repairs to common property does
not now excuse the strata from its
Statutory obligation to do so.

The tribunal concluded that the
applicants were entitled to their
order:

On review of the overall evi-
dence and for the reasons set out
above, 1 find the owners proceeded
in a reasonable fashion to keep the
Grahams informed and completed
repairs that were the responsibil-
ity of the strata. Of significance
is the fact that the strata was not
following the requirements and
provisions of the SPA, such that it
did not conduct meetings, elect a

strata council or adopt a budget.
Given the position taken by the
Grahams, 1 find it was necessary
for the repairs to be completed to
stop the water ingress from con-
tinuing.

Had the strata operated in ac-
cordance with the SPA, the strata s
costs would have been contrib-
uted to with each strata lot pay-
ing 50%. The evidence shows the
owner paid the total repair costs
for which the strata is responsible.
1t follows that the Grahams should
reimburse the owner 50% of that
amount, or $4,602.69.

Common property—repair and
maintenance—dryer vents &
proceedings before the tribunal—
limitations

In Corner v The Owners, Stra-
ta Plan K 833, 2017 BCCRT
89, the applicant strata-lot own-

claim for an inspection fee was
barred by the Limitation Act be-
cause it was commenced more
than two years after being discov-
ered by the applicant. The tribu-
nal found that the applicant would
have been aware of her claim
“when the applicant had to pay the
strata for the cost of a professional
inspection of her dryer exhaust
vent in December 2013.” This was
more than two years before the
date on which the applicant com-
menced her claim (21 April 2017).

But the tribunal found that the
strata corporation was not autho-
rized under its bylaws to charge
an administration fee. This fee
was levied under what the tribu-
nal found to be an unenforceable
bylaw:

The strata must repair and main-
tain common property and com-
mon assets. (SPA s. 72(1)) The
definition of “common property”

Continued on page 6

the strata is not
properly manag-
ing dryer vent
installation  and
cleaning and that
she 1s entitled to
reimbursement of
amounts paid by
her.”” The claims
related to various
fees for the in-
spection of dryer
vents connected
to “old, existing
stovetop exhaust
vents and did not
meet fire code
because the pipes
were undersized.”

The tribu-
nal held that the

er claimed “that
RDH
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CRT Roundup
Continued from page 5

includes ducts and other facilities
for the passage of water, sewage,
drainage, gas, oil, electricity, tele-
phone, radio or other similar ser-
vices, if they are located within a
floor wall or ceiling that forms a
boundary between a strata lot and
the common property. (SPA s. 1,
Definition of common property)

Therefore, by definition, the
dryer venting ducts are common
property because they are located
between a strata lot and the com-
mon property roof.

The strata may, by bylaw, make
an owner responsible for the re-
pair and maintenance of common
property, other than limited com-
mon property, but only if the reg-
ulations to the SPA permit it and
subject to prescribed restrictions.
(SPA s. 72(2)(b)).

At present, there are no regu-
lations to the SPA that permit a
strata corporation, by bylaw, to
make an owner responsible for the
repair and maintenance of com-

mon property. Therefore, bylaw
3.3 is contrary to the SPA because
it makes owners of super suites
responsible for the cost of clean-
ing common property dryer vents.
1 find bylaw 3.3 is unenforceable.

Common property—repair and
maintenance—negligence—drain

pipe

In Tam v The Owners, Strata
Plan BCS 282, 2017 BCCRT
93, the applicant strata-lot own-
er sought “orders that the strata is
responsible to repair damage to SL
29 resulting from the backup of
water from the common property
plumbing drain and that they be
reimbursed for tribunal fees paid.”
The owner alleged that the dam-
age was due to “the strata and its
plumbing contractor [being] negli-
gent in not properly maintaining a
common property drain pipe giv-

en the strata’s duty to repair and
maintain common property.”

The parties agreed that the pipe
was common property and its
blockage had caused damage. At
issue was the strata corporation’s
regular maintenance plan, which
the tribunal ultimately found to be
reasonable in the circumstances:

The strata reasonably relied on
the expertise of Werner Smith in
determining what preventative
maintenance work should be com-
pleted with respect to drain clean-
ing and the scope of work did not
include the drain line.

The strata is not an insurer. The
courts have found that a strata
corporation, when repairing and
maintaining common property, is
not held to a standard of perfec-
tion but is required to act reason-
ably when fulfilling its obligations.
If the strata’s contractor failed
to carry out work effectively, the
strata should not be found negli-

Continued on page 7
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gent if the strata acted reasonably
in the circumstances. . . .

The standard of the strata when
meeting its obligations to repair
and maintain common property is
therefore one of reasonableness.
That Werner Smith did not clean
all common property drain lines,
and specifically the drain line,
does not mean the preventative
maintenance program adopted by
the strata is unreasonable.

The tribunal found that the strata
corporation wasn’t responsible to
reimburse the owner for damage to
the strata lot, except for an amount
connected to an emergency repair
call, which the strata corpora-
tion purported to charge back to
the owner:

The owner has requested the
strata be responsible for all costs
related to the damages and repair
of SL 29 and I infer that includes
the emergency repair expenses
contained in the Platinum invoice.

As noted earlier, the strata does
not have a bylaw that gives it au-
thority to charge back a non-lien-
able amount to an owner’s strata
lot or an owner’s account. Given
that such a bylaw does not exist, 1
find the charge back of Platinum's
invoice to the owner’s account
was not permitted and is therefore
invalid.

In summary, 1 find that the own-
er is responsible for repairing the
damage to SL 29 caused by the
blocked drain line, save and ex-
cept the 8955.74 paid by the strata
for emergency repairs completed
by Platinum.

Common property—repairs and
maintenance—window washing

Mellorv The Owners, Strata Plan

VIS 2316, 2017 BCCRT 92 was
a dispute “about whether the 26-
unit largely single-story strata is
responsible for window cleaning
as part of its responsibility to re-
pair and maintain common prop-
erty.” The tribunal described the
composition of the strata property
as follows:

The strata is comprised of 26
units in 9 buildings. It is undis-
puted that 22 of those units being
a single story where windows can
be reached with a stool or steplad-
der by the owner. The owner’s unit
302 is 1 of 4 two-storey strata lots.
The strata has no limited common
property.

The strata corporation’s bylaws
were the standard bylaws.

The tribunal found the strata cor-
poration to be responsible for win-
dow cleaning:

Strictly speaking, cleaning may
not appear to fall within the com-
mon definition of maintain, which
is to keep some-
thing in good
working  order
but also in-
cludes “keep in
proper  condi-
tion.” It may
be that window
cleaning  does
not affect its
function or per-
formance,  al-
though as noted
above the BC
Housing docu-
mentation sub-
mitted appears
to suggest that

% Chimney Rebuilding & Repair
* Historical, Heritage & Restoration

"QUALITY IS OUR GUARANTEE!" AWARDED & ACCREDITED. TRUSTTHE BEST.

taining common property that
would appear to be primarily for
aesthetic reasons, such as regular
lawn mowing or weeding of gar-
den beds or cleaning up transient
litter from common areas. Overall,
given the case law and the evi-
dence submitted, 1 find that clean-
ing falls within the common sense
meaning of ‘“repair and mainte-
nance.” Given bylaw 8, I find the
strata is responsible for the exte-
rior window cleaning in the strata.

The tribunal ordered the strata
corporation to “implement a rea-
sonable exterior window washing
schedule within 30 days of its next
annual general meeting.”

Reimbursement for repairs—
windows

In Atlas v The Owners, Strata
Plan 991, 2017 BCCRT 96, the

Continued on page 8
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applicant strata-lot owner asked
the tribunal for “reimbursement of
$16,511.25 she says she spent on
replacing the windows of two en-
closed balconies that formed part
of her strata lot.” The owner was
suffering from water entering her
strata lot through the windows.
After investigation and ineffec-
tive repairs, the owner received
“permission to undertake repair
work on the windows on both of
her balconies.” Later, as a result of
continuing water issues, the strata
corporation “approved the enclo-
sure of all the building balconies,”
with the result that “the windows
that the owner had paid to be re-
placed were all removed.”

In the tribunal’s view, “this is
not, however, a dispute over the
strata’s responsibility to repair
balconies. Rather, this is a dispute
about the strata’s responsibility to
reimburse the owner for the ex-
pense of replacing windows that
formed part of her balcony enclo-
sures.”

The tribunal decided that the
strata corporation’s bylaws led to
the conclusion that the strata cor-
poration wasn’t required to reim-
burse the owner in this case:

In sum, I find that the bylaws
of the strata provide a clear an-
swer to the owner’s claim in this
dispute. In my view, the unam-
biguous meaning of the bylaws
is that maintenance and repair of
windows that form part of a bal-
cony enclosure improvement is
the responsibility of the individual
strata lot owner, not the strata. As
the owner is seeking reimburse-
ment for repair/replacement of her
balcony enclosure windows, I find
that her claim must fail.

Governance—access to records—
contracts—significant unfairness

In Wang v The Owners, Strata
Plan LMS 2970, 2017 BCCRT
97, the applicant strata-lot owner
claimed the respondent strata cor-
poration had treated her with sig-
nificant unfairness in setting con-
ditions on her access to strata-cor-
poration records concerning a con-
tract for the rental of water-treat-
ment equipment. She also claimed
that the strata council didn’t have
authorization from the owners to
enter into that contract.

The tribunal noted that there
“are 3 issues that concern access
to records and documents”:

Was it reasonable for the strata
to require the owner to be super-

owner was not asked to pay for the
supervision and was not charged
for inspecting the records, which
is consistent with the SPA that
does not allow a strata to charge
for inspection. Therefore, I find
the actions of the strata requiring
supervision of its original records
to be reasonable.”

But the tribunal did find the stra-
ta corporation’s imposition of a
one-hour time limit to inspect re-
cords concerning:

The SPA is silent on the issue
of limiting the amount of time an
authorized person can inspect re-
cords. Absent any statutory guide-
lines, it is my view that the strata
must be reasonable in establishing
any time limits for inspection of
records and documents based on
the circumstances at hand. Some

vised while inspecting records and  factors that should be considered

documents?

Was it reasonable for the strata
to limit the inspection periods to
one hour increments or should oth-
er arrangements

include the specific records and
documents requested and the num-
ber of, if any, prior requests made

Continued on page 9

have been made to
accommodate the
owner’s request?

Was the owner
denied access to
certain records
and documents
and did the strata
meet the time lim-
its provided in the
SPA4?

“While the SPA
1s silent on the is-
sue” of supervi-
sion, the tribu-
nal found “it rea-
sonable for a strata

Ouwr people mate the Defference!
Commercial & Residential

Strata Management

RPG

Sectioned & Mixed Use Specialists
Locally Owned & Operated
Serving:
Greater Victoria

South Van. Island

to maintain securi- |Richmond
ty over its original
records and docu-

ments. Here, the

Property Group Ltd & the Gulf Islands

201 — 1537 Hillside Ave. Victoria BC V8T 2C1
Phone 250.388.9920 Fax 250.388.9945
www.richmondproperty.ca
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by the same individual. While the
Strata’s cost to provide access to
the requested documents should
also be considered, cost cannot
be the sole determining factor
given the SPA does not permit the
strata to charge for inspection.

Given there appears to have
been options available to the
Strata to arrange for supervi-
sion of the inspection, the large
volume of records requested that
could not possibly have been re-
viewed in a short period of time,
and that the owner had to take 8
vacation days from her employ-
ment to complete her inspection,
1 find the actions of the strata in
limiting the owner’s access to
I-hour increments to be burden-
some, harsh and wrongful and
therefore, significantly unfair.

[ see no reason why the time-
frame of the inspection arrange-
ments could not in future be ex-
tended to 4 or more hours at a
time so as to allow the owner
sufficient time to complete her
inspection in 2 or 3 days rather
than 8 days. To this end, the owner
should give the strata reasonable
notice of the estimated time she
requires for such an inspection,
so that the strata could make the
appropriate arrangements. Noth-
ing in this decision changes the
strata’s obligation to provide the
documents for inspection within
the two-week timeframe set out in
the SPA.

Finally, the tribunal found that
the strata corporation had also ef-
fectively denied the owner access
to certain records through delay.

On the issue of authority to en-
ter into the agreement itself, the
tribunal found that “section 38 of
the SPA gives it permission to en-
ter into the agreements.”

In the result, the tribunal ordered
the strata corporation to com-
ply with section 36 of the Strata
Property Act and that “with re-
spect to inspection of its records
and documents, the strata”:

May, at its discretion, require
the inspection to be supervised,

May set a reasonable time limit
for the inspection considering the
circumstances of the request, and

May not deny multiple inspec-
tions of the same record or docu-
ment.

The owner’s
were dismissed.

other claims

Special levy—unauthorized
expenditures—roof

In Mbolekwa v The Owners,
Strata Plan LMS 3719, 2017 BC-
CRT 95, the applicant strata lot
owners claimed “the strata ex-
ceeded its authority and breached
the Strata Property Act (SPA)
when it made expenditures
from a special levy that the ap-
plicants claim were not autho-
rized by the resolution.” They
also claimed that the strata corpo-
ration denied them access to re-
cords and hampered their ability
to make their concerns known to
other owners. They sought an or-
der compelling the “strata to re-
fund the total amount of the un-
authorized expenditures to all of
the owners.”

The gist of the applicants’ con-
cerns was:

the resolutions authorizing the
special levies were for roof re-
placement, eaves and enhanced
insurance and any surplus must
be returned to the owners in ac-
cordance with the SPA. The appli-
cants claim that council acted be-

yond the scope of its authority and
breached the SPA by not making
expenditures from the roof con-
tingency without informing strata
owners in advance and thereby
giving owners an opportunity
to have input on the decision to
use funds from special levies for
non-emergency items that are not
the roof, eaves or insurance. The
applicants claim that the expen-
ditures from the roof contingency
were unapproved expenditures
because they were not specified
directly in the resolutions and,
as ‘unapproved expenditures’ the
strata did not follow the SPA to
approve them.

The tribunal declined to ac-
cept this reasoning:

the applicants claim that the
expenditures made by the strata
from the roof contingency are
unauthorized because these ex-
penditures were not “explicitly
stated in the resolutions.” I can-
not agree that the resolution must
include absolutely every possible
expenditure that may arise for
the purpose set out in the resolu-
tion. I do not believe that is what
is required by section 108 of the
SPA. To anticipate every possible
expenditure for a project of this
size and scope is not possible or
reasonable. To include in a reso-
lution the explicit wording for ev-
ery possible expenditure in order
for the expenditure to qualify as
meeting the purpose of the reso-
lution is beyond the requirements
of section 108 of the SPA.

The applicant’s other claims
based on this purported unauthor-
ized expenditure were also dis-
missed.

Continued on page 12
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BUILDING SUPPLIES

COMMERCIAL LIGHTING PRODUCTS
Lighting Wholesale

250-385-8816 « Fax 250-385-8817
mitch.anderson@comlight.com
www.comlight.com

INDUSTRIAL PLASTICS AND PAINT
Building/Maintenance Products
250-727-3545 ext. 105
ron.sherring@goindustrial.ca
www.goindustrial.ca

MCGREGOR & THOMPSON HARDWARE LTD.
Door, Frame and Hardware Wholesaler
250-383-8666 « Fax 250-383-8654
www.mcgregor-thompson.com

RETRO TECK WINDOWS
Window and Door Manufacturing
250-381-0599
wilfred.retro@telus.net
www.retrowindow@telus.net

DEPRECIATION REPORTS

D R COELL & ASSOCIATES INC W

Depreciation Reports & Insurance Appraisals
250-388-6242

shumphreys@drcoell.com
www.drcoell.com

MORRISON HERSHFIELD LTD
Consulting Engineers
250-361-1215
victoria@morrisonhershfield.com
nanaimo@morrisonhershfield.com
www.morrisonhershfield.com

NORMAC

Insurance Appraisals, Depreciation Reports
& Building Science

1-888-887-0002 « Fax 604-224-1445
info@normac.ca - www.normac.ca

PACIFICRIM APPRAISALS LTD
Depreciation Reports & Insurance Appraisals
250-477-7090  250-754-3710
info@pacificrimappraisals.com
www.pacificrimappraisals.com

READ JONES CHRISTOFFERSEN LTD
Consulting Engineers - Reserve Fund Studies
250-386-7794 - Fax 250-381-7900
tbergen@rjc.ca - www.rjc.ca

RDH BUILDING SCIENCE INC

Building Envelope Engineering Consultants
Victoria 250-479-1110

pfitch@rdh.com

Courtenay 250-703-4753
hgoodman@rdh.com « www.rdh.com

UNITY SERVICES CORPORATION
Consulting Services for Depreciation Reports
and Maintenance Planning

250-893-3445 - john@unityservices.ca
www.unityservices.ca

Wm S.JACKSON AND ASSOCIATES LTD
Insurance Appraisals, Depreciation Reports
250-338-7323 - 1-877-888-4316
dan-wsj@shaw.ca
www.comoxvalleyappraisers.com

FINANCIAL

COAST CAPITAL SAVINGS CREDIT UNION
Strata Account Pricing Program
250-483-8710 - Fax 250-483-8716
Nicole.gervais@coastcapitalsavings.com
www.coastcapitalsavings.com

CWB MAXIUM FINANCIAL
Financial Services for Stratas
604-562-5403
kelly.mcfadyen@cwbmaxium.com
www.cwbmaxium.com

ISLAND SAVINGS A DIVISION OF

FIRST WEST CREDIT UNION

Special Accounts for Strata Corporations & Owners
250-414-4193 - Fax 250-360-1461
skasnik@islandsavings.ca - www.islandsavings.ca

INSURANCE & RELATED SERVICES

BFL CANADA INSURANCE SERVICES INC.
International Insurance Brokers and Consultants
1-866-669-9602 « Fax 604-683-9316
www.BFLCanada.ca

PALMER APPRAISALS LTD
Insurance and Residential Appraisals
250-388-9102 - Fax 250-384-0150
admin@palmerappraisals.com
palmerappraisals.com

SEAFIRST INSURANCE BROKERS
Shawn Fehr & Doug Guedes
250-478-9110 or 778-678-5821
sfehr@seafirstinsurance.com
www.seafirstinsurance.com

WAYPOINT INSURANCE

Previously Vancouver Island Insurance Centre
Commercial Insurance Specialist
250-751-2966 « Fax 250-751-2965
bchecko@waypointinsurance.ca
www.waypointinsurance.ca

MAINTENANCE & PROJECT CONTRACTORS

ALEC DRURY PAINTERS
Residential and Commercial
250-634-8412 - alec@viccitypainters
www.viccitypainters.com

BLAST OFF PRESSURE WASHING
(leaning Service

250-474-4715
blastoffvictoria@gmail.com
www.blastoffvictoria.com

(BS MASONRY

Masonry, Concrete, Stone, Brick, Pavers,
Flagstones

250-589-9942 « charlie@chsmasonry.com
www.chsmasonry.com

CENTRA WINDOWS LTD.

Windows, Doors, Siding, Renovations,
Multi-Family

250-412-2525 « Fax 250-412-9605
wiscott@centra.ca - www.centrawindows.com

COBRA POWER CLEANING

AN ABNEY VENTURES LTD COMPANY
Pressure Washing 250-585-0828
cobrajosh@gmail.com
brooke@cobrapc.ca

COSTA VERDE CONTRACTING INC
Landscaping and Maintenance
250-514-7391 « info@costa-verde.ca
www.costa-verde.ca

DRI-WAY CARPET & UPHOLSTERY CARE
(leaning Service

250-475-2468 - nathan@dri-way.
www.dri-way.ca

EMPRESS PAINTING

Commercial & Residential
250-383-5224 « Fax 250-383-0222
estimator2@empresspainting.ca
www.empresspainting.ca
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HOMEWISE PLUMBING & DRAINAGE LTD
Plumbing & Drainage

250-883-7270 - office@homewise.ca
www.homewiseplumbing.ca

ISLAND BASEMENT SYSTEMS INC.

Air Leakage, Moisture Control Services &
Consulting

250-385-2768 - 1-877-379-2768
chris@ibsg.ca » www.ibsg.ca

MACRENOVATIONS LTD.

General Contractor/Residential Design/Builder
250-384-6091 « Fax 250-384-2470
blaise@macreno.com

www.madcreno.com

OLIVER’S POWER VACUUM & CHIMNEY SWEEP
Heating Systems Cleaning, Chimney Service

Toll Free 1-866-734-6056
oliverspowervac@shaw.ca
www.oliverspowervac.ca

SALT OF THE EARTH LANDSCAPING
Lawn and Garden Maintenance
250-893-1234
saltlandscaping@gmail.com
www.saltlandscaping.ca

SHACK SHINE

House Detailing
1-888-808-7751
victoria@shackshine.com
www.shackshine.com

STERLING FIRE & ASSOCIATES INC.

Fire Alarm Upgrades - All Aspects im
250-661-9931

sterlingfire@ymail.com
wwwi.sterlingfire.vichc.com

TOP COAT PAINTING

Commercial & Residential Painting
250-385-0478
info@topcoatpainting.ca
www.topcoatpainting.ca

TSS CLEANING SERVICES

Dryer Duct Cleaning Services for Vancouver
Island Stratas - 1-866-447-0099
info@cleandryerducts.com
www.cleandryerducts.com

VICTORIA DRAIN SERVICES LTD.

Drainage & Plumbing

250-818-1609 « Fax: 250-388-6484
info@victoriadrains.com « www.victoriadrains.com

WE PAINT

Paint Contractor
250-888-5385
wepaintinc@yahoo.ca
www.wepaintinc.com

PROPERTY MANAGEMENT

BAYVIEW STRATA SERVICES

Strata & Property Management
250-586-1100 - Fax 250-586-1102
terry@thekerrgroup.ca - www.thekerrgroup.ca

GATEWAY PROPERTY MANAGEMENT CORP.
Property Management

250-412-0713 « Fax 250-412-0729
nenns@gatewaypm.com - Www.gatewaypm.com

GRACE POINT STRATA MANAGEMENT INC.
Strata Management Services
250-802-5124

tom@GPstrata.com « www.GPstrata.com

OAKWOOD PROPERTY MANAGEMENT LTD.
Manager for Stratas, Co-ops & Rentals
250-704-4391 « Fax 250-704-4440
carol@oakwoodproperties.ca
www.oakwoodproperties.ca

RICHMOND PROPERTY GROUP LTD.
Strata Management

250-388-9920 - 250-388-9945
jmckay@richmondproperty.ca
www.richmondproperty.ca

STRATA COUNCIL RESOURCES

ADEDIA STRATA WEBSITE DESIGN
Websites Developed and Customized to
Meet Strata Needs « 250-514-2208
sales@eStrata.ca - www.eStrata.ca

HYTEC WATER MANAGEMENT LTD.

Water Management and Water Treatment
604-628-2421 - Fax 866-690-5854
info@hytecwater.com « www.hytecwater.com

PROSHOP MUSIC CENTRE SOUND & LIGHTING
Sound Systems for General Meeting's
250-361-1711

jpproshopmusic@yahoo.ca
www.proshopmusic.com

STRATACOMMONS

Strata Software Development
Courtney, BC

250-871-4537
jlhooton@stratacommons.ca

STRATAPRESS

Online Communication Tools & Document
Archiving for Strata Corporations
250-588-2469

info@stratapress.com « www.stratapress.com

WINMAR VICTORIA

Property Restoration Specialists
250-386-6000 - Fax 250-386-6002
victoria@winmar.ca - Www. winmar.ca

LEGAL SERVICES

SHAWN M. SMITH, STRATA LAWYER
Partner at Cleveland Doan LLP
604-536-5002 « Fax 604-536-7002
shawn@clevelanddoan.com
www.clevelanddoan.com

REAL ESTATE

BCAPPRAISAL INSTITUTE OF CANADA
Leading Real Property Valuation Association
604-284-5515 « Fax 604-284-5514
info@appraisal.bc.ca
www.appraisal.bc.ca/britishcolumbia

For more information regarding Business Memberships please contact us at 1-877-338-4762 or businessmembers@visoa.bc.ca
(Please note that VISOA does not guarantee or warranty the goods, services, or products of our business members).
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Finances—expenditures from the
contingency reserve fund—Ilegal
fees

Chao v The Owners, Strata Plan
LMS1509, 2017 BCCRT 99, in-
volved a strata property that had
fallen “into disrepair as a result of
water ingress.” Its owners were at
odds on how to proceed. At a spe-
cial general meeting, a 3/4 vote
resolution to retain a lawyer was
defeated. With a petition to ap-
point an administrator coming on
quickly for a hearing, the strata
council decided to retain a differ-
ent lawyer. This was paid for out
of the strata corporation’s contin-
gency reserve fund “initially,” but
was ultimately allocated against
the strata corporation’s operating
budget.

The tribunal noted three
sues for resolution:

whether the strata council act-
ed improperly in retaining legal

1S-

Weed help with simplified payments
and cash mariagement solutrons ?

counsel for the strata to attend at
the hearing of a Petition brought
by some of the owners to have an
administrator appointed, in the
context of significant and expen-
sive repairs needed to address wa-
ter ingress problems;

if so, whether the strata acted
appropriately in allocating those
expenses to the operating fund un-
der a budget line item for legal ex-
penses and;

whether the individual respon-
dents are personally liable for a
proportionate share of the legal
expenses related to the Petition.

The tribunal found that the coun-
cil hadn’t acted improperly in re-
taining a lawyer:

Based on the nature of an appli-
cation to appoint an administrator,
which clearly impacts the strata,
and on the direction that there is a
duty to obtain proper representa-
tion . . . I find that it was appropri-
ate for the strata council to retain
a lawyer to appear at those pro-
ceedings on behalf of the strata,
even though a 3/4 res-
olution did not pass
in respect of a similar
proposal earlier.

While the tribunal

Our dedicated team of strata and property management
experts are here to help. Through our years of experience
we are happy to lend a hand, whether you're from a small
strata, large multi-property management company or
anywhere in-between. With strong expertise in the field,
and a suite of specially tailored products and services,
we've got you covered.

Just contact Nicole or Heather, they’'d love to help.

Nicole Gervais | 250.483.8710
nicole.gervais@coastcapitalsavings.com

Heather Rayment | 604.288.3313
heather.rayment@coastcapitalsavings.com

coastcapitalsavings.com/CashManagement

C coastcapital.
P a N

SAVINGS

did find that “using
the CRF funds was
not appropriate, be-
cause the purpose
did not meet the cri-
teria in SPA s. 96 for
a 3/4 vote, nor did it
fall under an emer-
gency exception,” it
ultimately held that
the expenditure was
properly paid for out
of the operating fund:

While it is prefer-
able not to use the
CRF as a borrowing

source and retroactively apply an
invoice against a budget line item,
the situation here appeared to in-
volve a stalemate on how to pro-
ceed with repairs, which extended
to a practical inability to pass a
3/4 resolution, leaving the strata
council in the unenviable position
of considering how to fulfil their
duty to obtain appropriate repre-
sentation for the strata on the Peti-
tion.

1 find that the application of the
expenditure of $33,072 against the
operating fund as part of the ma-
Jjority approved budget line item
for legal expenses of up to $50,000,
was appropriate and consistent
with SPA 5.97(b)(i) which provides
that expenditures from the operat-
ing fund can be made if authorized
in the budget.

On the final issue, the tribu-
nal found that “the strata council
members acted honestly and in
good faith, and therefore cannot
be personally liable even if they
were wrong to retain and pay [the
lawyer].”

Nuisance—noise—air conditioner

Raincock v Burton, 2017 BC-
CRT 91, involved a two-unit,
duplex strata corporation. Both
strata lots were serviced by air
conditioners, located side by side
on the strata property’s roof. One
strata-lot owner asked for an or-
der against the other owner that her
air conditioner “causes noise and
vibrations and that [it] be relocated
to a ground location.” This other
owner made counterclaims based
on what she characterized as re-
taliation.

The tribunal declined to make

Continued on page 13
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the order, citing a lack of evi-
dence that the air conditioner was
causing a nuisance:

Ms. Raincock has not dis-
charged the onus on her to prove
that the Burton AC causes unrea-
sonable noise or excessive vibra-
tion. Based on the evidence before
me, I find that the Burton AC is not
defective and does not cause noise
or excessive vibration.

The tribunal also concluded that
the evidence supplied on the coun-
terclaims regarding retaliation
wasn’t sufficient to support any of
the orders requested. The tribunal
did make the following general
comments on the nature of duplex
strata properties:

[ reiterate that living in a duplex
can be strained and very stress-
ful if the residents are not getting
along. In delivering this decision
and making orders, I have not in-
tended to criticize either owner for
their conduct. I have attempted to
make the future easier for own-

ers living so close together in the
future. They do not need to be
friends, but they do need to respect
and be civil with each other

Nuisance—noise

InA.P. v The Owners, Strata Plan
ABC, 2017 BCCRT 94, the appli-
cant strata lot owner claimed that
the respondent strata corpora-
tion had failed to enforce its nui-
sance bylaw with respect to the
owner’s complaints about noise
from a neighbouring strata lot and
had failed “to properly investigate
and respond to the owner’s noise
complaints about unit 801, not-
ing in particular that since January
2016, the unit 801 owner has been
a strata council member.”

The tribunal found that the own-
er had failed to provide evidence
of any negligence or bad faith in
the strata corporation’s investiga-
tions:

1 turn first to the owner’s allega-

Ask us about our

tion that the strata was improperly
investigating itself, given the unit
801 owner was a council member
since January 2016. 1 find this al-
legation is not proven, simply be-
cause there is no evidence to con-
tradict the strata§ evidence that
the unit 801 owner did not partici-
pate as a council member in the
noise complaint investigation or in
the strata s decisions. . . . The own-
er has not provided any evidence
to suggest the strata has been im-
properly swayed by unit 801, other
than speculation and his interpre-
tation of the strata’s position that
to date has not substantiated the
owner’s noise complaints. Based
on the evidence before me, I find
the strata has not failed to act in
good faith. I say the same of the
owner’s broad allegations that
the strata has been negligent in
its investigation of the noise com-
plaints. While it might have been
easier to adjudicate this dispute

Continued on page 13

Strata Management Done Right!

« Self managed and struggling to keep up with
the changing legislation?

« Suffering from strata council “fatigue™?

« Current management fees have gone sky high?

« Small strata (under 25 units) can’t find management
for a reasonable fee?

« We service every size strata.

Sound familiar?

We can provide customized,
reliable service at an

affordable price.

OAKWOOD

PROPERTY MANAGEMENT LTD.

carol@oakwoodproperties.ca  250-704-4391
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if the strata had maintained more
internal documentation of its in-
vestigation, there is no require-
ment for the strata to document
the investigation and the evidence
above simply does not support that
negligence allegation. . . .

Further, the owner wasn’t able to
point to any objective evidence of
nuisance:

The primary and significant
challenge for the owner is that,
with perhaps the exception of
January 16, 2016, he has failed
to contact the strata while the
noise was occurring, even after
being given phone numbers to do
so. Based on the owner’s own log
that he later provided, there were a
number of occurrences where the
alleged noise occurred during the
daytime or early evening, and yet
he did not contact the strata. I find
that based on the owner’s own evi-
dence, he invited the strata to unit
701 only three times (November
2015, January 16, 2016, and No-
vember 2016), and on 2 of those
occasions they attended (Novem-
ber 2015 and for the November

2016 noise testing). Overall, I find
the owner has not provided an ad-
equate explanation for why he did
not contact the strata to witness
the noise first-hand on the alleged
numerous other occasions, given
his evidence that the noise contin-
ued essentially daily.

In the result, the tribunal dis-
missed the claim.

Limited common property—
parking stall—access

In Kuo v The Owners, Strata
Plan LMS 4350, 2017 BCCRT
98, the applicant strata-lot own-
er claimed “the strata has mistak-
enly used one of his parking stalls
for storage and refuses to remove
the stored items.” He asked the tri-
bunal for “an order that the strata
give him 24 hours’ notice to ac-
cess his parking stalls and that he
should be reimbursed for tribunal
fees paid.”

While the strata corporation ap-
peared at the hearing, it “did not

provide submissions with respect
to the owner’s claim for advance
notice and reimbursement of tri-
bunal fees paid.” Since it didn’t
“[dispute] any of the owner’s evi-
dence or submissions,” the tribu-
nal “accept[ed] the owner’s sub-
missions for that reason.”

“While it is not clear why the
strata may still require access to
the owner’s LCP parking stalls,”
the tribunal decided, “to give the
order requested by the owner as it
1s most certainly reasonable.”

The British Columbia Law Institute
was created in January 1997. The
purposes of the Institute are to:

* promote the clarification and
simplification of the law and its
adaptation to modern social needs,
 promote improvement of the
administration of justice and

* respect for the rule of law, and
promote and carry out scholarly
legal research.

Privacy
Matters

The following is a frequently
asked question about strata
privacy, with the answer provided
by the Office of the Information
and  Privacy = Commissioner

(OIPC):

Q: Can an owner have access to a
letter of complaint about them?

Under s.36 of the Strata Property
Act (SPA), strata corporations
must  disclose records and
documents to owners and other
authorized individuals, including
correspondence received by the
strata corporation. The Personal
Information Protection Act (PIPA)
authorizes this disclosure, pursuant
to s.18(1) (o). An owner may also
make an access request pursuant
to s.23 of PIPA for his or her own
personal information under the
control of the strata corporation.

As strata corporations are at

liberty to disclose complaint
letters to the person who is the
subject matter of the complaint
pursuant to SPA, it is advisable
for strata corporations to have
clear policies explaining to all
owners and residents that the
strata corporation will disclose
complaint letters under SPA s.36
upon receiving a written request
by an authorized individual. This
includes disclosure to the person
who is the subject matter of the
complaint should they make a
request under SPA.
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INTRODUCING NEW BUSINESS MEMBERS
VISOA is pleased to welcome these new Business Members.

See our website for more details on all our Business Members

D. R. COELL & ASSOCIATES INC. is a Victoria based firm
providing professional real estate valuation,
consulting and advisory services to a broad base of
clients in both the private and public sectors. The
firm was founded in 1974 and has grown into one of
British Columbia’s most renowned leaders in today’s
commercial and residential real estate industry.
Depreciation reports prepared by D.R. Coell &
Associates exceed the requirements under the Strata
Property Act. As a Certified Reserve Fund Planner
(CRP), the report will be prepared in accordance
with guidelines set out under the Real Estate
Institute of Canada, which is known as having the
most advanced reserve fund planning (depreciation
report) system in Canada. As an Accredited Appraiser
of the Canadian Institute (AACI P.App.), reports
also exceed the requirements under the Appraisal
Institute of Canada’s, Canadian Uniform Standards
of Professional Practice and will therefore be fully
covered under the association’s errors and omissions
insurance.

D.R. Coell & Associates will help you and your
strata property owners understand the process of

DEPRECIATION REPORTS &
INSURANCE APPRAISALS

Experience You Can
Accuracy You Can

Let DR. Coell & Associates help you and
your Strata Property owners in British
Columbia understand the process of
undertaking a Depreciation Report,
the benefits of a well planned out
Contingency Reserve Fund, and the
risks associated with an inadequate
Capital Plan.

Over of
Combined Experience.

CONTACT US

#303-1001 Cloverdale Avenue

Victoria, BC Canada, VBX 4C9

Office: 250 388 6242

Fax: 250 388 6290
www.drcoell.com | dre@drcoell.com

undertaking a depreciation report and insurance
appraisal, the benefits of a well planned out
contingency reserve fund, and the risks associated
with an inadequate capital plan. For more
information, call Scott Humphreys or Rick Howard
at 250-388-6242; or email shumphreys@drcoell.
com.

STERLING FIRE & ASSOCIATES INC. works with some of
the top people in the fire alarm industry to provide
you with comprehensive fire alarm upgrade services
— from start to finish. With over 20 years in the fire
alarm industry, Don Nicholas and his team work
hard for their clients, providing them with simple,
reliable systems that will offer them flexibility in
choice of service provider in the future.

Whether you’ve been asked or ordered to upgrade
your fire alarm system, or your panel is on its last
legs and you’re budgeting for your contingency
reserve fund, Sterling can walk you through the
process, step by step.

Contact Don Nicholas at
sterlingfire@ymail.com.

250-661-9931 or

These businesses have chosen to support our member
strata corporations and owners by joining VISOA's
growing group of Business Members. We encourage
all our members to return the support we receive from
the business group by including these businesses in
their consideration for provision of services for their
corporation.

YOUR AD IN THE BULLETIN FOR JUST
PENNIES A DAY!

VISOA members in good standing may place ads in the VISOA
Bulletins. Rates are based on 4 Bulletins a year, and are as follows:
* Business Card Size: 3.25” wide x 2.5” high
$75/yr ($22.50/single issue)
* 1/4 Page Size: 3.5” wide x 4” high
$150/yr (*45/single issue)

PLEASE NOTE: Quarter Page Ads are restricted to Business Members only.

Ads must be paid in advance, and are subject to VISOA Board approval.
Ads must also be “camera ready”, in PDF or other format. Additional fees

for scanning or layout may otherwise apply.
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Handling Nuisance Records Recuests under Section 36 of the

Strala Property Act

Paul G. Mendes, Partner, Lesperance Mendes Lawyers

Ontario gets
a lot of things
wrong. The
Toronto Maple
Leafs, and the
misspelling
of that team’s
name immedi-
ately come to mind. But some-
times the folks in “Upper Cana-
da” get it right. As the old saying
goes, even a broken clock is right
twice a day!

One thing that they do get right
in Ontario is record requests of
Condominium Corporations (i.e.
stratas) under the Condominium
Act (the Ontario version of the
Strata Property Act).

One of the most common com-
plaints I get from council mem-
bers and strata managers is the
problem of “nuisance” document

requests made under sections 35
and 36 of the Strata Property Act.
Section 35 requires a strata to
keep certain records, and section
36 requires a strata to make those
records available for inspection,
and to produce those records to
owners and others upon request.
The problem is that s. 36 does
not limit the number of times a
person can make those requests,
nor does the Strata Property Act
concern itself with the reasons for
the request. As a result, an owner
can make multiple requests for
the same records over and over
and, on an initial reading of sec-
tion 36, the strata corporation
must comply with those requests.
Believe it or not, there are some
owners who make requests under
s. 36 for the sole purpose of bur-
dening the strata corporation, the

strata council and the strata man-
ager with the duty of responding
to those requests. Such owners
do not care what the information
says, they just want to make sure
that someone has to go through
the time-consuming effort of
providing the requested informa-
tion over and over.

In Ontario, however, this prob-
lem is addressed by language in
the Ontario Condominium Act
which requires the request for
documents to be “reasonably re-
lated to the purposes of this Act”.
The Ontario Condominium Act is
about to be amended to change
that to “having regard to the pur-
poses of the Act”, but the effect
is probably the same.

In the Lahrkamp decision, a
condominium corporation re-

Continued on page 17

Let us finance your next
strata repair project

We make it easy for property managers and
strata councils to obtain financing for repair
and maintenance projects

Tell us about your next project.

Kelly McFadyen, Account Manager

T: 604.562.5403
E: kelly.mcfadyen@cwbmaxium.com

MAXIUM
Financing strata corporations since 2002 FINANCIAL

A CWB Group Company cwbmaxium.com

DEPRECIATION REPORTS

INSURANCE APPRAISALS

2N\

JACKSON & ASSOCIATES

REAL ESTATE APPRAISERS & CONSULTANTS

VALUE IS
MORE THAN
A NUMBER

917A Fitzgerald Avenue
Courtenay, BCVIN 2R6

1. 250) 3387323
f. (250) 3388779
dan-wsj@shaw.ca |
www.comoxvalleyappraisers.com
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Handling Nuisance Records under Section 36 of the Strata Property Act

Continued from page 16

fused to produce records and the
matter ended up in court. The
Judge ordered the strata to pro-
duce some of those records but
not others. With respect to the
records that the strata was not
required to produce, the Judge
wrote as follows:

“In my view, the inevitable
conclusion to be drawn
from the plaintiff’s conduct
and dealings related to his
requests for access to records
over the years was that the
plaintiff was not genuinely
interested in looking into
certain specific aspects of
the financial operations of
the defendant but was either
oblivious to the fact that he
was wasting other people’s
time and money or, more
likely, that he took a certain
delight in pestering the
Board and others with his
demands.”

As my teenagers like to say:
same.

There is a lot of this in BC. |
can think of a dozen clients I
have right now that are faced
with an owner making onerous
and repetitive document requests
for no apparent purpose other
than “pestering” the council.
Some these owners have been
doing it at their strata for years.
If my experience is typical, this
is probably going on at hundreds
of stratas across BC, when you
consider how many strata law-
yers we now have in BC.

Although there is nothing in the
Strata Property Act that requires
the strata to consider the reason

for the request, or the number of
requests, there are some things
a strata can do to minimize the
impact of these nuisance record
requests:

1. Make the documents avail-
able for inspection first. Noth-
ing in the Strata Property Act
requires the strata to comb
through its records to find spe-
cific information for owners.
If an owner wants copies of all
records related to the enforce-
ment of the pet bylaws going
back to 2001, show him or her
the boxes of strata records go-
ing back to 2001 and let them
comb through those records on
their own. Some people will go
away if satisfying their curiosity
comes at the price of hours spent
reviewing boring strata records.

2. Don’t deliver records without
advance payment of the fee.
Section 36

them pay first. Some people
will go away if satisfying their
curiosity comes at a price of
hundreds of dollars.

3. Don’t answer questions about
the documents. Nothing in the
Strata Property Act requires the
council or the strata manager
to spend time explaining the
documents. You might do that
in some cases as a matter of
courtesy, but you would never
do it for a person who is in
the habit of making nuisance
requests.

4. Keep track of requests and
the records you have produced
in the past. Section 36 does not
actually require the strata to
produce the same records over
and over to the same person. If
an owner requested copies of
all the financial statements back

Continued on page 18

only  requires
production  of
the records if the
person making
the request pays
the prescribed
fee (25 cents
per page) in
advance. The
fee applies even
if the document

1S emailed
or saved to a
USB fob or

CD Rom. If a
person asks for
all the financial
statements
going back to
1972, make

A Simple, Zero Cost Solution.

The accompanying StrataPress
website provides transparent
communication and keeps
everyone up-to-date.

Visit Us Online & Request a Demo

STRATA

PRESS

StrataPress offers an simple
and convenient way for Strata
Councils to share and archive
important strata documents.

StrataPress.com
Info@StrataPress.com

Simple Strata Solutions, Inc.
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Handling Nuisance Records Requests under Section 36 of the Strata Property Act

Continued from page 17

to 2001 last year, and makes
the same request again today,
remind him or her that the strata
complied with that request last
year. Let them explain why
they need those same records
again. Unless they can come
up with a good reason, I would
not recommend producing those
records again.

5. Consider whether the docu-
ments are protected from disclo-
sure by solicitor client privilege.
Case law in British Columbia
states that a strata corpora-
tion is not required to produce
documents that are subject to
solicitor client privilege. Some
owners will make document
requests in anticipation of le-
gal proceedings or while legal
proceedings are underway. The
council should get legal advice
on whether or not the requested
documents might be subject to

we measure up

DEPRECIATION REPORTS. Stratas value
Normac because of our multi-disciplinary,
comprehensive, and practical approach

to depreciation reports.

BUILDING SCIENCE. Our building science
experts offer an array of services
including warranty reviews and condition

assessments.

INSURANCE APPRAISALS. We are the
go-to company for insurance appraisals
because of our service, our experienced
appraisers, and our thorough reports.

solicitor client privilege before
disclosing them.

6. Consider whether repeated
records requests contravene the
strata’s nuisance bylaws. This is
a tricky strategy but it is worth
considering. Standard bylaw
3 says that an owner, tenant,
occupant or visitor must not
use a strata lot, the common
property or common assets
in a way that “unreasonably
interferes with the rights of
other persons to use and enjoy
the common property, common
assets or another strata lot”.
Arguably, repeated requests of
this nature are a nuisance if you
can establish that the obvious
purpose of those requests is to
pester the council or the strata
manager.

What 1 describe above are

“self-help remedies” that are de-

signed to deal with true nuisance
requests. These tactics should
only be used in the most extreme
cases and should not be used to
thwart legitimate document re-
quests. Remember always that
the council has a duty to act
honestly and in good faith when
carrying out its duties under the
Strata Property Act. These strat-
egies should not be employed
without the benefit of legal ad-
vice first.

Lesperance Mendes advises strata
corporations and owners on all
aspects of bylaw drafting and
enforcement. If you are faced with a
particularly challenging problem at
your strata, call Paul Mendes at 604-
685-4894 or email at pgm@Imlaw.
ca. THIS ARTICLE IS NOT LEGAL
ADVICE:  This
general information and should not
be relied on without independent

article provides

legal advice.

For more information, email info@normac.ca,
call us at 1.888.887.0002 or visit our website at

www.normac.cCa

}("\g,'?) BFL

CANADA

LET US HELP YOU
PROPERLY INSURE
YOUR STRATA

CONTACT US FOR MORE INFORMATION:
1866 669-9602 | realestate@bflcanada.ca

BFL CANADA Insurance Services Inc. | bflrealestate.ca

STRATA PROTECT
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OFFERING
PROFESSIONAL PAINTING SERVICES
* Residential & Commercial Painting
* Interior & Exterior
» Townhouse Complexes & Bare Land

Stratas

Call for a Complimentary Quote Today!

250.634.8412

www.viccitypainters.com
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16 offices ready
to help you with your Strata Insurance

Call today to see how we do insurance differently

310-8442 | waypointinsurance.ca

Seminar sound system
provided by PROSHOP
SOUND & LIGHTING
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unicyclecreative.com (closed for lunch 12:30-1:30)
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Jack Paulo 250-361-1711
3 - 464 Bay St. Victoria BC

VISOA Regular Office Hours:

Mondays 9:00 am to 1:00 pm

Tuesday, Wednesday, Thursday
9:00 am to 4:30 pm

By Lorne Craig, used by permission.

Fridays 9:00 am to 1:00 pm
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Insuring Bareland Strata Properties

By Shawn Fehr

Over the past
few years, I
have  written
several articles
for VISOA that
focus on insur-
ance cover-
age for strata
owners. Unfortunately, none
of those articles have provided
much information to members
that are living in a bare land
strata situation. I have recently
had a request to rectify this im-
balance so the following article
is devoted exclusively to own-
ers living in a bare land strata.

As you are likely aware, in
a bare land strata property the
owner has an interest in his bare
lot and any common buildings
on the property, including above
ground or underground services.

Any buildings or houses con-
structed on the bare lot that are
owned by the individual are not
the responsibility of the Strata
Corporation. This means that
the homeowner would be re-
sponsible for all maintenance
and repairs on the house as well
as procuring appropriate insur-
ance coverage.

Similar to any Strata owner-
ship there would be two insur-
ance policies required for the
Owner living in a Bare land
strata situation: The Owner’s
policy and the Bareland Strata
Insurance policy.

The Owner’s policy would
include insurance for the house,

personal contents, additional
living expenses, and personal li-
ability.

The insurance on the house
would be the same coverage as

a home that is not on a Strata
property. It should be insuring
All Pertils, such as fire, lightning
and vandalism and it should
also include Earthquake insur-
ance so in the event of damage
caused by a significant earth-
quake event then the owner is in
a position to rebuild.

The policy would also need
to insure the personal contents
of the Owner with similar perils
insured as the home including:
Fire, Theft and Earthquake.

Additional Living Expenses
is another important coverage.
This coverage would be trig-
gered by any peril already in-
sured on the policy and provide
reimbursement of out of pocket
living expenses until such time
that the house was repaired or
rebuilt. Expenses such as hotels,
meals, laundry, etc.

Note that if Earthquake cov-
erage is not purchased, and an
Earthquake occurs, then the
coverage for Additional Living
Expenses would not be trig-
gered.

The  Personal Liability
would extend to all activities of
the owner whether on premises
or off premises anywhere in the
world. (i.e. the golf ball through
the window of a house in Ari-
zona requires personal liability).

Loss Assessment Endorse-
ment — this endorsement will
provide coverage for the Owner
for any deductibles that are as-
sessed to him by the Strata Cor-
poration. For example, in the
event of an Earthquake, each
owner would be responsible for
his portion of the Strata deduct-
ible and this endorsement could

cover that amount.

The Bareland Strata Insur-
ance policy works in conjunc-
tion with the Owner’s policy.

It will insure the common
property within the Strata in-
cluding above ground structures
such as buildings, fences, road-
ways, lamp posts, etc.

It could also include under-
ground services such as water
systems and wells, sewer sys-
tems, utility lines, etc.

These property components
can enjoy the same types of cov-
erage that are purchased for oth-
er condominium and townhouse
type of strata buildings. They
should also be insured on an All
Perils basis to cover things like
Fire, Impact by a Vehicle and
Earthquake.

The Strata Insurance policy
also will insure General Li-
ability. General Liability will
cover any kind of bodily injury
or property damage that occurs
on the common property of the
Strata.

The most common type of
General Liability claim is the
slip and fall. In BC, many ar-
eas are subject to cold and icy
winters so liability is extremely
important to protect the Strata
Corporation from being sued by
third parties that are injured by
the slip and fall. Without liabil-
ity coverage the burden of the
injury expenses would fall onto
the individual Strata Owners.

It is also important to note that
an owner cannot sue the Strata
Corporation for injuries they
may sustain on the premises as
they are a party to the insurance

Continued on page 21
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Insuring Bareland Strata Properties
Continued from page 20

contract and you cannot sue
yourself.

The other important cover-
age in a Bareland Strata policy
is Directors & Officers Liabil-
ity. Any owner that volunteers
his time to sit on a Strata Coun-
cil needs to be protected from
lawsuits that may emanate from
decisions made by the Strata
Council. Without this coverage
in place it would be even more
difficult to get volunteers to sign
up for the Council!

I have mentioned insuring
Earthquake several times al-
ready as the question of in-
suring a Bare Land Strata for
Earthquake arises frequently.
The Strata Property Act states
that all Strata Property must be
insured for all major perils. It
does not specifically state that
Earthquake is required to be
purchased, but as Vancouver
Island is sitting in an extremely

active earthquake zone it would
be recommended to purchase
this coverage. If the Big One
hits and damages or destroys the
infrastructure of the bare land
strata corporation, then cer-
tainly every strata owner would
want to have the protection af-
forded by an insurance policy to
replace that infrastructure to en-
able them to rebuild their homes.
This coverage would rebuild the
roadways, repair broken pipes,
and enable the rebuild of the
houses or other structures on
that strata property.

It should be noted that most
Earthquake coverage carries a
deductible of 10%, which means
that if there was a Common
Property limit of $2,000,000
then the deductible would be
$200,000. The deductible is cal-
culated as a percentage of the
total insured value and not a
percentage of the loss. In a 50-

lot bareland strata that would
mean that each owner would
be responsible for $4,000 - a
small price to pay to rebuild the
necessary infrastructure. And if
preferred, most insurance com-
panies will add an endorsement
to the Owner’s policy for Loss
Assessment coverage to insure
that Strata Earthquake deduct-
ible.

Whether you live in a bare-
land strata, a townhouse, or a
condominium, it is important
that the insurance coverage you
purchase is covering all of your
needs.

Shawn Fehr, BA, CAIB, CIP
Commercial Insurance Producer
Seafirst Insurance Brokers Ltd
(Westshore)

Phone: 250-478-9110

Cell: 778-678-5821

Email:
sfehr@seafirstinsurance.com

INSURANCE

S

HAFIRS

BROKERS

Shawn Fehr, BA, CAIB, CIP,
provides expert advice whether
you're insuring a duplex or a
500-unit strata complex. Call him
today for a competitive quote!
250-478-9110 or e-mail
sfehr@seafirstinsurance.com

SeaFirst Insurance Brokers have been
providing our clients with the finest
in general insurance services on the

Island for over 40 years.

HEMLOCK ; - Property Maintenance

Sebastian Gadbois
hemlockpm.com

Gutter Cleaning ~ Roof De-mossing
Pressure Washing ~ Painting / Staining
Chimney Sweeping ~ Hauling
Window Cleaning ~ Repairs

FULLY INSURED

%

1-844-727-1717
info@hemlockpm.com
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The Benefits of Periodic Bylaw Review

Amanda M. Magee, Associate, Lesperance Mendes Lawyers

A recent de-
cision from the
Civil Resolu-
tion Tribunal
(CRT)  high-
lights the im-
portance of
having your
strata’s bylaws reviewed to en-
sure that they are enforceable.

When a strata updates its rental
restriction bylaw, the bylaw is
often passed as an amendment
rather than a repeal and replace.
This is because section 141 of
the Strata Property Act (SPA)
has a grandfathering provision
that allows owners and tenants
to be exempt from a new rental
restriction bylaw for at least 1
year after the bylaw is passed (or
longer if they have an existing
tenant). Strata lawyers will often
recommend amending a rental
restriction rather than repealing
and replacing it with a ‘new’ by-
law in order to avoid triggering
that grandfathering provision.

However, the danger in pass-
ing a rental restriction bylaw by
amendment is that a strata can
end up amending a rental bylaw
several times over the course of
many years without knowing
that the original rental restriction
was never actually enforceable.

This is what happened in the
case of Louie v. The Owners,
Strata Plan LMS2083,2017 BC-
CRT 72. The applicant was an
owner who was renting out her
strata lot contrary to the strata’s
rental restriction, arguing that
the rental restriction did not ap-
ply to her.

The strata had initially passed
its rental restriction bylaw in
March 2000 under the old Con-

dominium Act. Unlike the SPA,
which came into force 4 months
later, the Condominium Act did
not allow for a bylaw prohibit-
ing rentals. The CRT found that
the initial rental restriction by-
law was unenforceable because
it was contrary to the Condomin-
ium Act, and that as a result, all
later amendments to that bylaw
were also unenforceable.

When the strata did a full up-
date of its bylaws in January
2012 it included a newly writ-
ten rental restriction bylaw. The
% resolution passing that by-
law attempted to get around the
SPA’s grandfathering provision
by stating that the existing rental
restriction bylaw “remains in ef-
fect to the extent that it prohib-
its the rental of strata lots”. The
CRT found this resolution to be
“of no force and effect” since it
was based on the unenforceable
rental restriction. It therefore
held that the 2012 rental restric-
tion was a “new” bylaw, so the
l-year grace period under the
SPA’s grandfathering provision
began to run.

As an owner with an existing
tenant at the time that the 2012
bylaw was passed, the appli-
cant’s 1-year grace period began
to run in November 2012 when
that tenant moved out. When
the applicant continued to rent
out her unit to a different tenant
1 year later in November 2013,
she was in contravention of the
bylaw.

The owner argued that the
strata had enforced its bylaws
inconsistently against her and
had acted in bad faith. The CRT
disagreed, finding that the strata
had mistakenly believed their old

rental restriction was enforce-
able, and later mistakenly also
believed that the applicant was
exempt from the rental restric-
tion by being an original pur-
chaser. The strata learned of its
mistake when it obtained a legal
opinion in 2016, and at that point
the strata advised the applicant
that she was in contravention of
the rental restriction and invited
her to a council hearing.

The strata gave the applicant
until the end of the year to end
her existing tenancy, but she in-
stead continued to rent her unit
and filed a CRT claim against
the strata. The CRT held that the
strata had acted in accordance
with the SPA, dismissed the ap-
plicant’s claim, and ordered her
to immediately stop renting her
unit.

This decision emphasizes the
importance of having your stra-
ta’s bylaws and amendments pe-
riodically by a strata lawyer to
ensure that they are enforceable,
especially with respect to bylaws
that have been passed as amend-
ments to much older bylaws.

Lesperance Mendes has been advis-
ing strata corporation and strata lot
owners on bylaw amendments and
enforcement since 1997. To learn
more about our strata property law
practice, contact Amanda Magee,
Associate, at 604-685-5438 or by
email at amm@Imlaw.ca

This article is intended as general
information only and should not be
relied on as legal advice. Readers
should obtain their own up-to-date
independent legal advice before
making any decisions that affect
their rights.
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Did you get a chance to attend either of our two recent Protect Your Investment

. . . . .
Semm,ars on Changmg byIaws for_Changmg times? Maqy of We have been assisting Stratas and Property Owners for over
you did, as they both had very high turnout. If you missed 20 years in British Columbia and over 30 years across Canada in
the presentation by Iawyer Shawn M. Smith, you can read developing their Reserve Fund Studies (Depreciation Reports) and

in the maintenance of their buildings.

his handout and view his powerpoint on our website under
Seminar Handouts and Speaker’s Notes.

Meanwhile, changing laws for changing times was on people’s

minds even two centuries ago, as you can see by this quote ——— ~a
f Tk f . ® Depreciation Reports ® Fall Protection Engineering
ETD LTt | sl " Building Envelope Engineering ™ Structural Engineering

“ ® Roofing and Waterproofin ® Thermal Performance

| am not an advocate for frequent 2 B 8

changes in laws and Constitutions. But Contact Us:

laws and institutions must go hand in Nanaimo: Jennifer McAskill, AScT, CCCA, PMP (250) 716-1550

hand with the progress of the human Victoria: Terry Bergen, CTech, CCCA (250) 386-7794

mind. As that becomes more developed, fic.ca

more enlightened, as new discoveries o 1\
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are made, new truths discovered and
manners and opinions change, with the
change of circumstances, institutions must advance also to

Every great dream begins with a

keep pace with the times. We might as well require a man dreamer. Always remember, you
to wear still the coat which fitted him when a boy as civilized have within you the strength, the
society to remain ever under the regimen of their barbarous patience, and the passion to reach
ancestors.” for the stars to change the world.

- Harriet Tubman
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President’s Report

Dear Members,

Are you interested in joining
your Board of Directors? It’s not
quite the same as being on your
strata council, as there is no com-
mon property to manage. Some of
the tasks are the same — providing
information to members, planning
a budget, generating revenue and
paying the expenses. No bylaw
enforcement, though!

As another fiscal year winds
down, your Board is seeking new
recruits to add to our numbers.
Although we all enjoy giving our
time for our members, we recog-
nize the need for succession plans
and sharing the responsibilities.
You do not need to be a strata
council member or Strata Proper-
ty Act expert, although a working
knowledge is important.

The Board of Directors:

* Provides direction and leader-
ship for VISOA between General
Meetings;

~ DISCLAIMER ~
The material in this publication is intended
for informational purposes only and
cannot replace consultation with qualified
professionals. Legal advice or other expert
assistance should be sought as appropriate.

» Speaks on behalf of the Associa-
tion; and

* Plans and provides for VISOA
member services such as publica-
tions, seminars, workshops, web-
site, and support team.

» Attend and participate in Direc-
tors’ meetings, seminars and other
meetings sponsored by the Asso-
ciation as required;

e Serve on and/or chair, stand-
ing and ad hoc committees of the
Board of Directors as required;

* Act honestly and in good faith
and in the best interests of the As-
sociation;

» Exercise the care, diligence and
skill of a reasonably prudent per-
son; and

* When acting on behalf of VI-
SOA, act in accordance with VI-
SOA’s Bylaws and Constitution.

Currently we have standing
committees (“Working Groups”)
for the Bulletin, Workshops,
Seminars, Website, Strata Support
Team, Membership, Marketing,
Publications, Volunteer Coordina-
tor, External Relations, and Social
Media. Our office staff assists the
board in their duties by providing
administrative support.

Your talents in any of these ar-
eas would be appreciated by all
the current board members — what
area interests you?

Researching, writing or editing
the Bulletin? Planning or facili-
tating workshops? Sourcing guest
speakers and organizing seminars?
Website content or edits? Assist-
ing other members on the Strata
Support Team? Generating new
members, by marketing VISOA’s
services? Liaising with govern-
ment and other stakeholders?

The board meets once a month,
and between-meeting responsi-
bilities are organized by email
between the committee members,
with as much or as little time as
each is able to contribute. Board
members do not have to be locat-
ed in Victoria, as the work is done
virtually most of the time.

I can tell you from my ten years
on your board, six of them as your
President, there is nothing more
rewarding than a sincere “thank
you, VISOA, you really helped
us” to make my day.

If you are interested in hear-
ing more about the board, or be-
ing considered for a nomination
at our Annual General Meeting,
please email me at president@
visoa.bc.ca or leave a message at
1-855-388-4762 and let’s meet to
discuss it.

Sandy Wagner, VISOA President
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